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NOTE REGARDING THE ORGANIZATION OF 
THIS APPENDIX ON APPEAL 

In accordance with a stipulation entered into between 
the parties, this Appendix on Appeal is a continuation of 
the one submitted to the Court on the prior appeal, Docket 
No. 72-1064. That Appendix consists of six volumes, total¬ 
ling 2,319 pages. Therefore, this Appendix begins with 
volume seven (VII) and page 2320A. 

Copies of the prior volumes of the Appendix will be 
made available to the four, in connection with this appeal. 

Also, for convenience, the table of contents to the prior 
volumes of the Appendix is reprinted herein. 
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PAOE 3 


rRfH'KK.HINOS 


D.U Order c 
Judfvnt Not- 




Aag,2B-o9 Luca •tv.v'r.'.ujuii m apposition u prwpusud s-ioplementary oraer. 

Aug.Jo-6? ; -laUitiff.--ituraiw ;m :r. -snort of »n.:>os-d supplementary <>roer.- 

jjr.y r • l, «vor.tft.u‘ii m : c: it i n to prvPvSCu supplementary order. 

Aug.28-6? M .iIN.i:; M«l2l# ’;eu..-y, J. * -r or the: Xoregoin* seasons, the 

pr< ; :•£••.; D . orv ntary .t i ,l~..ttCJ to Ln-5 Dourt ay ulaiatlfi will not 

Sept. 8-69 Filed Notice of /vp.dtal by Chris-Lralt tr.ea,-nr.. (mailed -opy) 

Juie 9-t9 riled Memcrunu-o in opscs.si-:. : d,-t. linr.ru- Puma's motion tu. dismiss. 

Jure 9<9 f , ic ci AT - a >Jti • xt ^ -1 1 *o>. • 

JUDC tIi~C. !) F l_aLU itVllCC I'v U-flt: ^ . 

\?‘ 1 Li r * j". ‘ ri- . VLCu-\ ---J -u - ^ * 

WriX- fp"*V:: v: ur •_:• • 'V. :::• rlc-.s nf v;^ nosses xo c-.j ,na 

Ssei/lid/6.1 File r.* 1: • r. or r *.jl t ioi-oaiiio—s or '.’I'-nt uaca id ad.Vd as 
i i.v’icate. Fr*u .**; 1 J. 

)ct/22/69 Filed stip and order that time for deposition of Deft Bangor 
Is ajdourned aa indicated. Weinfe&d.J 

hov.: ; J)-69 i Filed Notre tot.iie Deposit ionr. .Also m < y L iv. dijUJ, 

Nov.2>69 Filec Notice to tar Deposition, 

DEEC?# 5/69 Flldd affidavit of Jrrvice on feft Salgo...-.- 
Dec/5/69* Piled Deft Bangors notice ot motion ret* 12/11/69 re Stay 
depoettion ■— _ - . 

Dec/5/69 Piled affidairt of Jamea V. Ryan, in aupport of motion 
Dac/5/69 Piled deft Bangors memorandum of law in aupport or mtn tion 
Dec ,11-69 Filed (in courts Affidavit in sypport.of motion., 

Dec.11-69 Filed (in court! Affidavit ..in opnosition to motion. 

Dec.12-69 riled Order and s tipulat ion that depositions shall he taken on dates as 

indicated of Nicolas !*! .Dalgo,David */.Wallace ano John '•lick.etc.etc . 

Do ordered. Franicel,_J. (Also in f/Civ. 2354i»- 

Dec.12-69 J Filed MKDD.5ND. on notion papers fileu 12/8/69. Notion withdrawn. Da ordered. 

Frankel. J* . .. — — — - - — - 

Dec.l 1 -^ Filed Notice to take Dope: itions. (z-Also intp-Civ. 2£k)» 

Dec/16/69 Piled deposition of.Johb Hawkinaon (Mailed notices) 

Dec .17-69 Filed Notice t o tile De posit ioPS. ____- 

Dec .112=6S_ Filed tranrciiit 01 !(cccrd cf .- ft ceoCsT-ti d -j- 

Dec.22 •Li Filed. £ 4 .ipnlatix;n-ano order euxtenoirym •4'*-. simitar- X tifte t<» answer 

„ C cki-Tit. t.Q l/lll/TOt >> i C i4if 

Dec 31-69 riled rlt'fHe m tlc -T _ — , rr - -- 

Jan^9/70 Piled p ltffa no t ice of motion ret * 1/^/7 ?0® production nnd 

Jan/9/70 i'iled^Pltffa memorandum ir nuprort nT no tion. 

Janl4-7Q Filed slDip. 6. ordnr exLeinixnii Li:-. ci.deiL*(Sal^o; to answer amended 

complaint lo ]-28-/0.-Bonsai. _ - - - 

Janl4-70 Filed piYff* affdvt. & notice oi i..u on tQ_.compc-l ansvers-roc. 1-,2-yu 

Janl4-ZCL Filed pltff'a araiorAadua in support oi its motion 

j[anl4-70 filed stip* adjcuminsp 1 cfisVi-'.oc sr^for production 01 docur.onts 

___filed ir9-7(l to 1-22-70- -- - x „ . 

Jan*20-70 Filed Pltf*_Pan&or t(9 Civ. 2351i) and Deft. Bangor (69 Civ.2227) Notice to take 

_ . J)epo6ition of wi.nesse5 indica-te. .... 

Jan.21-70 Filed Affidavit in opposition to motion. 

Jan.21-70 Filed Memorandum submitted in opposition to plaintiff's motion. 

Jan.22-70 Filed stipulation and order further adjourning deposition oi deft. JaviJ v» .Wallace, 
Pres, of deft. Barker Funto Corp; and of John E. Flick, as indicated. 

So ordered. Pollack, J. 

1 ___.continued next-pa#.- - 
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TE 


rn or rc dings 


Dttta Order < 
Judgrumnt Hoi 


etc. 


6-70 Filed Affidavit pur. to.0fta«Rula_9(f)« _ __ ' _ 

26-70 Filed MEMO,END. on motion papers filed lAL/70. «In the abtence of_» «ub- | 

_ stantial and valid reason for the examination, it would be unjust to deny | 
a protective order to the party examined. This disposition is without { 

prejudice to renewal of the application of the plaintiff on good c ause 

_ _ -shown*. S’© ordered* Pollack. J. (railed notice) 

?6-7Q Filed Pltff'snoticeof deposition_ 

?-70 Filed Supplementary Notice totako Deposit ions ofAmericaniiTTCStoraPundjtlM* 

•0-70 Filed Notice to take Deposition. (Also in 69 Civil 235LL.___ 

17-701 Filed Supplementary Notice_to take Depositions. " " " 

,70 | Filed pltff supplemental notice of deposition, 

of-deposition of parties listed _ __ _____ __ 

iV 7 Pa Filed pltff's notice to. take deposition of R. Comfeld on 5-21-70. 
w*>f Filtd pltff's notice Re; c o nte nts of report. 

-3-70 Filed supplemental notice of deposition to be taken bv pltff. 

--David M *. .Munxo -- 5 - 11 - 7Qr-R . E. _ S1 a ter-- 5 - 11 - 70 --A. Long--5 -12-70 

--j— A. Lipper_HI _--5-13-70rrD._Fari?ar_r-5-26-70. Summons issued. 

J-ZQ Filed deft(Bangor Punta Corp.) supplemental notice to_take deposition, 

_I o f Madison Fund, Inchon 5-18-70-- American In’ 

_I Muriel Siebert & Company, on 6-2-70. _______ 

12-7D Filed deposition of Robert W. Morey, Jr taken on 2-27 -707 _ 

-70 Filed deft's supplemental notice to take depositions 6F^C.L7Gor3onli 

on 6-3-70. -- ^- 


15 


Investors Fund 1 5y21- -7ft 

m 


19- 70 Filed deft's supplemental notice to take deposition of Dean LeBaroh 

20- 70 Filed deft's notice to take depositi 


3 


deposition of Rank of New York on_6-il| 

_ J and John M. Blewer on 6-18-70._ 

26-70 Filed Bungor notice to take depositLonof witnesses indicated! 

2-JZP Filed deposition of William Lester Lckea on 2-27-7(L__ 

2-70 Filed deposition of Mary P. Bolles taken on 4-24-70.___ 

.9-_70 Filed supplemental notice by. deft ..(Bangor Punta Corp.) to take 

- depositions of J.M. Hartwell A Co^_on 6-26- 70 & Investors Diversif ied 

- J. _Services on 6-30-70.____ 

12-70 Filed deft's(Bangor Pu nta C orp.) notice to take deposition of 

Sheriff Securities Corp. on 6-25-70 & Albert Frank -Cuenther~tTawl 

-Incorp. .on 7-7-70.____ 

.6-7.0 Filed true co py of order from the USCA : Order of District Cou rt is 

affirmed & that the action be & I t hereby i s r emanded to sa id _ 

District Court for further^proceedings not inconsis tent wi t h ti e 
opinion of this court.with costs, to be taxed a gainst the app ellan t. 






1 0 rk 

16-60 Filed true copy from th e US CA: Ordered that the judgment^fTl 

court of November 6,1969 be it hereby is vacated. Clerk. _m/n 

?2-70 Filed pltff's second amended complaint. _ 

6 70 Filed pltff's notice to take deposition of deft. First Boaton-Com. 

on 8-8-70.. _ _ 

6-70j Filed pltff's notice to take deposition of Canning & Co. on 7-28L-7d_ 
0-70.Ftled pltff's notice to take deposition of Ellsworth Buck on 8-4j-70 

29-70 Filed pltff's notice to take deposition of Troster*Sin| 3 er & Co._ 

3-70 Filed pltff's notice to take deposition of Troster,Singer &.CO._ 

3-70 Filed ANSWER & counterclaim of certain deft's to second am>nded 

complaint. _ __ 

.6-70 Filed the Piper proposed findings of fact. _ 

5-70 Filed pltff's REPLY to Oounterclaim of defts' __ ___ J_ 

5-70 Filed affidavit of t^eivice by uDWARD it. &UT7CN*—--*- 

— continued on page 5-- -- 
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IX C. 110 IU*. Civil r>ork«t ('untinualiuo 


JODGF POLLACK 


DATE 


mum ki;i>in<;s 


Oct .'8-70 1 F led pltff's deposition of Frederic- C. Dumaine, Jr. a witness 
y«2 >y writU T mf.rl zt r>? Ter*!* 7 ! cf fpf- * // .jy 

'cb.l-71 I Failed order that all agreed and c o.ii cr.Lcd findings of fact snail 
oot be filed so as to be made publ u navailable, but shall be 
filed \n the Chambers of the undersigned lor such use as the 
Court may deem appropriate, for the deternination of this action. 

i vs - 4 n 1R add ' Lior ? ho the perrons «I *. ; fgnuted order entered on 
3-7.0, the parties may disclose such i ii I ormnt ion to such, ex- 
— — wipness or viltnesses as the pari ies may retain to testify 

' — tnetiial of this action, ureered, lliat the 1 iniJ< - r 1 y ing 

documents and information am 1 said agreed aud t f>nLested findings 

- - - lacC shall continue to .c subject to the i erms and provisions 

- - - -_of .the aforesaid order on 1-23-70 . 1'nllntk, J. .:/:i 

Jfeb.5-71 Filed plti.'s ac.L.e to-take-o.oDai.iLio.; Jo'.u . ii. A .-rri 

1 ness on 2-1C-71 


D»t»- f)nJr 
Jud|rTM-m N 


) v* »/l • 


boston 


S&C, 


7'6b.6-71 BEFORE: POLLACK, J. -HON JURY J.RIaL BEGUN. AUJU ”7;’’. ijJ 

Fi^Pci ANSWER to second amended complain* - by deft ' sfrir'’ 

... . _ Corp.P.L. Miller 6t N.Bayard. 

SS&ft ?J};{ ^S?- u ^ fDre P ° llack - J - Non-lury Trl.l Adlourned Sine Die 

Mar.l0-7lj Trial continued 
Mar.11-71 Trial " 

Mar.1?-71 Trial 
Mar. 1 !>-7 1 ! Trial 
Mar.16-71 Trial 
Mar. 17-7jJ Trial 

!!*L'J’o’^ J ", , P ltff re.sts, defts' move to di smi ss-Decision Reserved. 

Trail continued and concluded-Defts' Earyoi Junta. >algo & D 
Wallace rest. and renew the motions made previously to dismiss 
the complaintr^Decision Reserved. Defts. first Boston, P. Miller 
ni N c£ Ba Xur d restand renew motion to dismiss--Decision Reserve 
rltrr. ChlTJ. Craft moves to dismiss the counterclaim of 
. nr .. Piper Aircraft— Decision Reserved. Pollack. J. ~ ~ 

“ r ».t? T ra m 1 r c: < • : tf r ; ,»* V «2 -i .p / 

d u l-9-71; FliM^tran3Cript of record of proceedings daton 
17.18.& 19-71. 


ll" 

ii 

ii' 

ii" 


Apr.19-7 




3-9,1C,n,:2,13,1s, 


Dec.10-71 Filed Opinion #38096: The counterclaim of Piper against Chris-Craft, 
is dismissed for lailure to sustain the burdenof proof thereof. 

THt- foregoing shall constitute the findings & conclusions required, 

- _i - fy F'R* Civ P. 52(a), So ordered. Pollack,J. Judg. Ent. Cler. "nt.12-1 
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UNITED STATE’S DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


•x 


« 
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-x 
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Milton Pollack, District Judge. 

% 

This case is on remand from the Court of Appeals 

to determine the quantum of compensatory damages due to 

Chris-Craft Industries, Inc. (CCI or CC^herein) from 

the defendants who were not dismissed from this suit and 

to include in the judgment an injunctive provision barring 

Bangor Punta Corporation (BPC or BP herein) from voting for a 

period of at least 5 years the Piper shares it obtained 

through purchases for cash and by an exchange offer 

1 / 

which did not comply v?ith the securities lav/s. 

Briefly, the Court of Appeals held herein that 
where a ’successful contender for control of a target 
corporation has attained part of its majority of the 
voting shares of the target corporation by purchases made 


1/ The original order of the Court of Appeals found defendants 
Paul L. Miller end Nicholas H. Bayard liable to CC. On 
rehearing, this determination was withdrawn and the Court 
of Appeals left it to the District Court to determine 
from the record whether, under the principles of liability 
regarding First Boston and its officers announced in the 
opinion on the appeal, either of said defendants was individ¬ 
ually liable. The plaintiff then stipulated in the District 
Court that the complaint against them should be dismissed 
and it was so ordered. 
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in violation of the (Securities laws, the defeated contest¬ 
ant for control, although it neither purchased any secur¬ 
ities from its competitor nor was deceived by any acts or 

statements of the latter, was entitled to sue the winner 

<■ 

for damages as may be shown, measured by the reduction, 

if any, in the appraisal value of its shares of the target 
corporation 

/when its opponent's position as a majority owner became 
established. 

The right to sue and to claim such damages was 
accorded to encourage and implement the enforcement of 
the~ "securities laws through private litigation and to 
deny to a securities law violator the fruits of obtaining 
shares of-stock illegally, even though’the unsuccessful 
contender was not induced by its competitor to enter the 
contest or to become a purchaser of the shares of the 
target corporation. The harm done to the defeated contest¬ 
ant according to the Court of Appeals is »iot that it had 
to pay more for the stock it bought but that it obtained, 
less stock than it needed for control~and this irrespective 
of whether it be shown that it could in fact have obtained 
control if there had liVkin rft> interferenee , 'wi f th its 
opportunity. 
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Twice in the main opinion on appeal, it was clearly 

stated that, although there was an interference with CC's 

opportunity to obtain control, CC failed to establish 

that it could otherwise have succeeded in obtaining 

2 / 

enough shares to give it control. 

We agree with the district court's finding that 
CCI failed to show with reasonable certainty 
that it would have obtained a controlling position 
in Piper had it not been for the violations of the 
securities laws by BPC and First Boston. 

480 F.2d at 373. 

We cannot say that CCI would have obtained a 
majority of Piper stock had BPC not violated 
the law, .... 480 F.2d at 378-9. 

The Court of Appeals pointed ou_ that "the questions 
presented are of first impression", 480 F.2d 379, and as a 


—^ The concurring opinion of Judge Mansfield points out 
that early in the control contest, CCI had run out of 
money and due to a restrictive agreement in effect with 
its senior noteholders and the prohibitive cost of borrow¬ 
ing additional funds, CC's chances of obtaining loan 
financing to pick up more of Piper's stock "were neglig¬ 
ible" (jp.402) "In summary, having 'shot its bolt’ in the 
financial sense- by early February 1969 CCI was thereafter 
relegated in its quest for control of Piper to the use 
of exchange offers. It was in no position to purchase 
for cash any appreciable amount of Piper shares over and 
above the 304,606 tendered in respon_e to its initial 
cash offer". 480 F.2d at 402. 
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moment's reflection will show, in ascertaining the 
damages called for, the appraisal mandated by the Court 
of Appeals requires the usr cf hypothetical figures and 
values. The parties constructed and theorized such figures 
and values from circumspectly selected data to supply 
their damage estimate contentions. Not surprisingly, each 
side charges the other's expert witnesses with internal 
factual inconsistencies. The Court, in a sense, agrees 
in the main with both parties. 

The Court of Appeals set forth the damage, issue for 
this Court as follows: 

The measure of damages should be the reduction 
In the appraisal value of CCI's Piper holdings 
attributable to BPC's taking a majority position 
and reducing CCI to a minority position, and 
thus being able to compel a mergei at any time. 

480 F.2d at 380. 

Controversy produced by the mandate has arisen in 
part from perplexity in grasping its concept and forging 
a rational method of application. The words used are 
capable of a variety of interpretations and shadings, as 
the parties have demonstrated in their respective briefs, 
and they have put this Court to the difficult choice 
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between following the strict literal meaning of the words 
% 

and the broader remedial intent evidenced by the general 
thrust of the appellate decision. Th<? task of reconciling 
the often conflicting results stemming from each course, 
has in turn produced as many complexities as it has 
c ^- ar ififid. Additionally, the quantification of unliquid¬ 
ated damages is hardly an exact science; computation 
thereof is accomplished basically by estimation and 
inference. See generally Bigelow v. RKO Radio Pictures, 
Inc^_, 327 U.S. 251, 264-5 (1946) ; Columbia Pictures 
Industri es, Inc, y. American Droaclcas 'cmg Companies , Inc. , 
501 F - 2d 894 (2 d Cir. July 3, 1974)(slip op. at 4667); 

Crane Co. v. American Standard, Inc ., 490 F.2d 332, 343 (2d 
Cir. 1973)(damage computations "demand prodigies of 
prophecy and measurement beyond the capacity of jurors 
and perhaps of a judge"). 

The damage inquiry herein, naturally enough, called 
for expert testimony to assist in the evaluation of the ’ 
manner and extent to which CC had been damaged by the 
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violations established. The parties took many months to 
prepare for the hearing on damages. The selection and 
preparation of their experts was obviously carefully 
orchestrated; indeed, it would be naivey*to assume that 
the experts were selected and proceeded without regard 
to the interests of the party who called them. Rather, 
the record clearly reflects that by and large the 
experts were result-oriented, a fact which tended to 
restrict their contribution to something less than a 
full view of the damage problem and to make their 
results fall short of meeting the full scope of the real 
questions to be decided. 

ft 

As a general concept, both parties agree that 
CC's damages must be measured by comparing the value of 
its Piper holdings prior and subsequent to BP's acquisi¬ 
tion of majority ownership. The disagreement surfaces, 
however, in the differing paths which the parties take in 
reaching a valuation. 

Preliminarily, there is a deep dispute over the 
base from which the CC ownership is to be valued for the 
damage inquiry. BP suggests that no injury occurred until 
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the moment immediately preceding its acquisition of 

majority ownership. CC, however, argues that its Piper 

stock, should be valued as if CC was the owner of 41%, and 

3/ 

BP owned 31% of Pipery* 

Neither BP nor CC, however, have fully addressed 
the purpose of the mandate in their analysis of the 
inquiry before the Court. The Court of Appeals' deter¬ 
mination that BP unlawfully purchased 14% of the Piper 
shares suggests that the 14% mr^t be effectively "discarded" 
by BP? indeed, the injunction ordered by the Court'of Ap¬ 
peals is aimed at effectively freezing the voting of 
that stock for a significant period. Without that 14%, 

BP would have owned but 37% on September 5, the date it 

% 

gained a majority. CC, meanwhile, would have held at 
least 42%, the amount it in fact ended up with on that 
date. Since the inquiry here is to determine the damage 
suffered by CC attributable to BP , it is therefore 
appropriate to determine what the value of CC's block of 

3/ On August 7, 1969, BP owned 45% of Piper and CC owned 
41%. BP had acquired 14% of its stock unlawfully; thus, 
discarding that 14%, CC would have "led" 41% to 31% on 
August 7. 
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4 / 

stock would have been worth on September 5 absent BP's 
illegal conduct, i.e., if CC on that date had led in 
the contest 42% to 37%. In turn it must be determined 
how that value was affected by BP's taking a majority 
position and reducing CC to a minority position. 

The methodology of that quantification is by no 
means simple. The Court of Appeals directed this Court 
to measure the "reduction" in the "appraisal value" of 
CC's Piper holdings attributable to BP's unlawful conduct. 
BP, therefore, insisting that the instructions must be 
literally followed, would have this Court consider BP's 
merger power and look only at whether there was any 
reduction in the appraisal value of the Piper stock in 
the context of a statutory appraisal proceeding, i.e., 
the amount that a Court would have awarded a Piper stock¬ 
holder in a statutory appraisal proceeding on September 
5, 1969. 

CC, on the other hand, argues that BP's literal 
interpretation of the mandate and any use of the concepts 
of a statutory appraisal would render the Court of Appeals' 
decision nugatory. CC argues that BP's interpretation 
would erase 

4 / (Footnote 4 on next page) 

-9- 
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any difference in the statutory appraisal value of 
the Piper shares measured on September 5 just prior and 
then subsequent to BP‘s gaininy majority ownership. 

CC s reading would jettison the ^peasured phrasing 
of the Court of Appeals' mandate. It must be presumed 
that the talisman, 'appraisal value", was chosen purpose¬ 
fully. The words so used must be viewed in the legal 
context in which they appear in the mandate. The Court 
of Appeals associated the reduction of the appraisal 

value to be found with BP's "being able to compel a 

5 / 

merger at any time."— 


4/ Initially, the parties hotly contested the relevant 
date to be used for the valuation inquiry. CC initially 
contended that the Piper stock should be valued as of 
August 7, 1969. However, in its post-hearing memorandum, 
CC has abandoned that argument and has joined with BP in 
adopting the September 5 date for valuation purposes. 

The crucial question of the methodology to be used, 
however, remains unchanged. 

• 

0 / 1^ is basic corporate law that statutory appraisal 

proceedings, when available, can be invoked by dissenters 
who object to mergers of the corporate enterprise. Such 
is the Jaw of Pennsylvania, the law which applies herein. 
See 15 Pa. Stat. Ann. §1908 (Purdon's, 1967). 
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If the word "appraisal" is to be considered in 

its more colloquial meaning, i.e. "to fix a price ... 

as an official value" (Oxford English Dictionary, 3d Ed. 

1965), the phrase "appraisal value" wou^d be redundant. 

To be sure, the Pennsylvania appraisal statute eschews 

the term 'hppraisal value" in favor of the words "fair 

• value"; nonetheless, the Pennsylvania cases, as well as 

the common legal usage in this Circuit and elsewhere, 

clearly acknowledge the significance of the term 

"appraisal value" (in the context of merger) as referring 

solely to statutory proceedings, see Lowry v. General 

Pa. 

Waterworks Corp. , 26 y D. & C. 2d 154 (1963); Petition of 

t 

Kreher, 108 A.2d 708, 379 Pa. 313 (1954). See also 
Miller v. Steinbach , 268 F. Supp. 255 (S.D.N.Y. 1967) 

(applying Pennsylvania law). That CC could not have been 
forced by BP's voting power alone into such an appraisal 
proceeding while CC hypothetically held a five-percentage-point, 
lead over BP is of no moment. For reasons best known 
to it, the Court of Appeals has directed this Court to 
determine the "appraisal value" of CC's Piper holdings 
as if keyed to such a proceeding, viz., being able to 
compel a merger. 
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BP, however, has not convinced the Court with its 

argument that there was no "reduction" in the appraisal 

value of CC's Piper holdings. Other considerations 

could well come into play which might involve advantages 

6 / 

from which CC was foreclosed. 


6/ It is not at all clear that the Court of Appeals 
considered the effect of cumulative voting on Piper's 
even-man Board of Directors. In fact, when the Board 
stood at eight directors — as it did in September of 1969 
BP, as a majority owner, was entitled to but four of the 
directors, CC three, and the public retained the balance 
of power. Possession of a mathematical majority of the 
outstanding shares gives the illusion that the majority 
will also be able to elect a majority of the directors. 
However, where, as here, there is cumulative voting and 
an even-numbered Board of Directors, it takes more than 
a bare majority to elect more than half of the Board. 

Thus, as the Piper Board stood in 1969, BP by no means 
instantaneously achieved the absolute power to compel 
a merger "at any time" when it obtained 51% of the Piper 
shares, since it was at that point assured of only half 
of the directorships, and Board approval would have been 
necessary under Pennsylvania law for any merger plan. 

See 15 Pa. Stat. Ann. §1902 (Purdon's 1967). To be sure, 
as plaintiff seems belatedly to have recognized, as a 
majority stockholder BP could have used its voting power 
at a stockholders' meeting to alter the by-laws and change 
the number of the Board of Directors, thereby gaining the 
mathematical opportunity to elect a majority of the 
Board. Such an effort in these circumstances would 
surely have been highly suspect and might well have 
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raised thorny questions for litigation; in any case, 
the ability to so alter the Board hardly is akin to 
the Court of Appc ' ' de tormina tj^r that BP gained 
the power to force a merger "at any time". Non 
constant, for preset pu’-poro'vthis Court wilTTssume 
that BP did in fact acquire that merger power on 
September 5, 1969, heeding the oft-repeated rule that 
the District Court mu." i j."iiow the mandate of the 
Court of Appeals however erroneous the lower Court 
may deem that mandate to be. Crane Co. v. American 
Standard, Inc, , 490 F.2d 332, 341 (2d Cir. 1973)- 
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Prior to the time that BP gained majority owner¬ 
ship, CC clearly possessed at least the opportunity to 
itself gain control of Piper, and this opportunity was 
erased once BP emerged as the holder of^a majority of 
the Piper shares on September 5. Thus, at the moment 
that CC was confined to its minority ownership status, 
the "appraisal value" of its Piper shares was possibly 
reduced because of the removal of cc's opportunity to 
gain control of Piper and would have to be discounted 
to reflect the uncertainty of its position due to its 
dependence in some respects on EP's future conduct. 

CC contends that BP could be expected to choose the 
bottom of a business cycle to merge and force CC to 
seek its appraisal rights then under Pennsylvania law.- 7 


wh.. "her BP,™],/ matter of practical finance 
At th w* * ln Ct ° hOOSe such a time for merger 
™nt h , “ o£ a business cycle and in a period of 

limited ' BP (and thUS Piper) w ° uld clearly tave 
; resources or at least limited economic incentives 

anv St a bppraisal award -- CC'S huge minority block bv 

^“h Toro St r 3 h ° aVy PriCe ta * be bo/ne" 
prospect of merger m such circumstances. Y 
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Quantifying that reduction in present value, 
however, is well-nigh an impossible task. it is one 
thing to recognize in the abstract that there has been 
a "reduction", but quite another to assign a value to 
that concept. No one can guess when, or even if, BP 
would ever force CC to submit to or seek a statutory 
appraisal or predict in what presently unforseeable way 
BP might legitimately turn control to its advantage and 
CC's disadvantage. Indeed, the injunction ordered by 
the Court of Appeals expressly obviates that possibility 
for at least five years. BP's "power" to compel a 
merger is, standing alone, too speculative to quantify. 

I 

It is highly doubtful that the Court of Appeals intended 
that this Court should engage in such conjuries. The 
more logical inference is that this Court should on the 
basis of good sense as applied to the record reach an 
appraisal decision making the best estimate possible- 

under the circumstances of what "reduction" in "appraisal 
value" occurred. 
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, Thus, this Court must find a value for CC's Piper 

holdings both before and after. F£ gained majority owner¬ 
ship. Obviously, the objective r Proponents of that value, 
as recognized by the experts — such a? asset value, 
and market value — remained unchanged in BP's gaining 
a majority. The relevant block for purposes of such an 
evaluation is merely an anonymous 100-share block, and 
each of the experts so proceeded. The "value" of such a 
block was not altered t • BP's unlawful conduct. Consequent¬ 
ly, the only issue for determination is what premium CC's 
block would have commanded that disappeared once BP 
took "control". CC is presently in a position no differ¬ 
ent from that of any minority owner (albeit a large one) 
of any publicly held corporation. Only that premium 
representing the value of CC's opportunity to gain 
control has been removed. Thus, it is the removal of 
that premium which represents the reduction in value of 
CC's Piper holdings attributable to BP's acquisition 
of majority ownership. 
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The value of the plurality position 
% 

The determination of the value of CC's hypothetical 
"lead" of 42% to 37% (and hence the value of CC's lost 
opportunity to gain control) must be preceded by an 
estimate of the fair market value of the Piper stock 
on September 5, 1969. For it is elementary that what¬ 
ever premium CC's stock contained expressive of its lead 
position and its opportunity therewith to gain control 

must be added to the fair market value of its holding in 

8 / 

Piper stock on that date. Once the fair market value is 
determined, the value of CC's opportunity to gain control 
can be evaluated by determining the value of actual posses¬ 
sion of control of Piper to CC. That value will be a 
figure that must be discounted by the factors of probability 
of success, time, and the economic benefit of that control 
to CC's holdings. 


8/ The amounts paid by the contestants in the midst of 
the battle are by no means the sole or even a fair indica— 
tion of the premium relevant herein. The conduct of 
contestants in such battles is often marked by "irrational¬ 
ity" (Tr. 500-24); no expert testified that the Piper 
investment was worth anything approaching the $80 per 
share paid by the parties. The amounts paid were clearly 
wildly and artificially inflated due to the emotional, as 
well as actual, struggle of the parties. Such amounts, 
therefore, must be discarded for purposes of determining 
fair market value. 
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I. Fa ir Market Value 
————— — , 

. The " fair market value" of Piper which must be 

determined is that market value cf Piper uninfluenced by 

9/ • 

the fight for control. - ^ 

Each of the experts attempted to formulate the 
fair market value of the Piper stock as of September 5. 
Their somewhat surprisingly narrow range of disagree¬ 
ment highlights the relative acceptability and uniformity 
of their techniques and methodologies with respect to 


9/ This does not mean that Piper's so-called 
attractiveness as a "conglomerate target" (alluded to 
by Prof. Roger Murray, one of the plaintiff's experts 
and adopted extemporaneously on the witness stand by 
another of plaintiff's experts, Robert Rosenkranz) 
should be ignored. The "fair market value" does no 
more than remove the distorted, artificially inflated 
prices that were being paid by the contestants. To 
the extent that Piper, standing alone, held any 
"attractiveness" as a target, that "attractiveness" 
would be represented in its fair market value notwith¬ 
standing the presence or absence of a hotly contested 
fight for control. 
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10/ 

estimating a fair market value. 

k 

The relevant testimony as to "fair market value" 
can be summarized as follows: 

Dr. Sigmund Wahrsager, testifying for CC, determined 
that the fair market value of the Piper shares on September 
5, 1969 would have been $52 per share. Wahrsager is a 
partner in the Wall Street firm of Bear, Stearns & Co. 
responsible for the activities of the corporate finance 
department, which deals with public offerings, private 
placements, mergers and acquisitions, tenders and evalua¬ 
tion of securities. Wahrsager's testimony as to fair 
market value reflected utilization of the same technique 


10 / At the first trial, plaintiff's expert was Dr. 
Douglas Bellemore, a Professor at a graduate school of 
Business Administration. Bellemore never addressed the 
question of fair market value in his testimony; more¬ 
over, what theories he did utilize were, together with 
their results, wholly out of lino with all of the other 
experts produced by both parties. Indeed, this Court s 
earlier characterization of Bellemore‘s testimony as 
"unsubstantiated and cursory" (337 F. Supp. at 1153, 
n. 11) seems now to have been adopted sub silentio by 
his proponent, the plaintiff, which has now abandoned 
any reliance on the Bellemore testimony. For practical 
purposes, the Bellemore testimony can be discarded for 
this inquiry. 
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used by all the experts, viz ., to apply a selected 
price-earnings multiple to Piper's earnings during the 
period considered. •••'Sac:, a c^input tion has long been 
recognized as an accepted technique in determining fair 
market value. See , 2 . 1 —' Morris v. Burchard , 373 F. 

Supp. 373 (S.D.N.Y. 1974); Vandervelde v. Put and Call 
Brokers, 344 F. Supp. 118, 150-151 (S.D.N.Y. 1972). 

See generally Dewing, The Financial Policy of Corpora¬ 
tions 390-391 (5th Ed. 1953). 

Professor Roger Murray, a professor of finance 
at Columbia University's Business School with a long 
list of financial credits, another of CC's experts, was 
somewhat more oblique in his approach. His fair 
market value" computation reflected a built-in premium 
value for CC's lead position. However, stripped of its 
semantics, Murray concluded that the Piper stock, absent 
the control fight, would have been valued at $36.75 per 

share _ by far the lowest figure offered by any of 

the experts. 
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- Plaintiff's remaining expert, Robert Rosenkranz, carrying 
responsibilities in the corporate finance area, had 
introduced the Chris-Craft account to his firm, Messrs. 
Oppenheimer & Co., after the events complained of herein. 

The firm became financial adviser to CC in connec¬ 
tion with a recapitalization plan. His and their interest 
are to be considered in evaluating his testimony. 

Rosenkranz testified that the Piper stock had a fair 
market value of $58 in September of 1969. 


11 / In addition, plaintiff on rebuttal produced an un¬ 
scheduled witness, Mr. Steven Ross, Chairman of Warner 
Communications, Inc. Ross was presented as a man with 
business experience in corporate acquisitions, and thus 
qualified as an "expert" to testify at the hearing. No 
prior notice was given to defendants of Ross' appearance, 
despite some months of preparation for expert testimony 
and agreement between the parties to disclose to each 
other the identity and opinions of all experts to be 
used. Ross is a long-time client of plaintiff's counsel 
in the field of corporate acquisitions and thus his 
availability must have been known and anticipated for 
some time. Ross' testimony was confined to the area of. 
his alleged "expertise"; he voiced no opinion as to the 
value, fair or otherwise, of Piper other than to announce 
his faith in Nicholas Salgo's (the Chairman of Bangor 
Punta) judgment. 
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* At the initial trial, defendant's sole expert was 

Clifford Fitzgerald, vice-president and head of the 

Corporate Finance Department of Drexel Firestone, Inc. 

■r 

He testified extensively on the subject of the fair 
market value, the value of control, its elements, how 
to estimate a premium for control, and the appraisal 
value of Piper stock. in this Court's earlier opinion, 
Fitzgerald's testimony was characterized as "careful and 
well-documented" and "persuasive in the main". 337 F. 
Supp. at 1153, n.ll. Fitzgerald had testified at that 
trial that the Piper stock’s fair market value was $42.10 
per share on September 5, 1969 and he explained in detail 
how this was arrived at. Each of the experts at the 
post-trial hearing on damages referred particularly to 
Fitzgerald's testimony, attempting to harmonize or compare 
their conclusions with Fitzgerald's. Their reliance on 
the Fitzgerald analysis in ascertaining fair market value 
which utilized the same basic formula of earnings multi¬ 
plied by an appropriate capitalization rate — reinforces 
this Court's previous impression of the reliability of 
Fitzgerald's conclusions. 
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At the post-trial hearing on damages, defendants 

presented the record of the Fitzgerald testimony and two 

additional expert witnesses. The first, Aubrey Lank, 

is a Delaware lawyer with experience a^s a Court-appointed 

appraiser, expert witness and attorney in statutory 

appraisal proceedings under Delaware law. Lank quantified 

defendants' statutory appraisal theory of damages. He 

also computed Piper's fair market value in September 1969 

as one element of the appraisal process; his analysis 

resulted in a fair market value of $52.50 per share and an 
appraisal value of $49.46. 

Defendants' second hearing expert was Donald Gant, 
a partner of Goldman, Sachs & Co., whose function for 
20 years has been to give advice in corporate financing, 
to carry out public underwritings, private financings, 
mergers and acquisitions and to do evaluations of secur¬ 
ities. While Gant's preparation for the hearing was 
concentrated on the price CC would have realized from a 
public distribution of its Piper stock, he also computed 
the fair market value of the Piper stock on the relevant 
date at between $44 and $46 per share. Gant’s oral testi¬ 
mony. further reflected the pragmatic business realities 
facing a contestant engaged in the titanic struggle 
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portrayed in this case; his analysis utilized realistic 
financial appraisals rather than abstract academic or 
statistical notions. 

Thus, the figures on fair marketr value ranged 
from Murray's strikingly low estimate of §36.75 to 
Rosenkranz's §58 per share — a spread of some §20 per 
share. Ignoring the two extremes, however, the spread 
is reduced considerably, i.e., to §10 per share (from 
Fitzgerald's §42.10 to Lank's §52.50). 

Selecting the appropriate figure involves, 
obviously, a certain amount of balancing am* estimation. 

As noted, all the experts followed the pattern of rccon— 

% 

structing what each considered to be the appropriate 
earnings figure for Piper and then applying a "multiplier" 
to represent the price/earnings ratio. To derive the 
proper factor, some experts utilized information relative 
to Piper's competitors, Cessna and Beech; others gave 
more weight to the Standard & Poor's general average; 
and still others relied mainly on Piper's own past per¬ 
formance . 
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Choosing one expert's figure over another on 

this issue would be to reject one accepted technique 

while accepting the other. The more prudent course 

would simply be to average all the computations, an 

■r 

approach advocated by defendants in their post-trial 

memorandum. See also Note, Developments in the Law- 

Damages, 61 Harv. L. Rev. 113, 125 (1947). Averaging 

all the experts yields a fair market value figure of 

$47.73; discarding the highest and lowest figures and 
averaging the rest 

results in a value of $47.90. Thus, under all the facts 
and ciicurnsLances, a round figure of $4C. per share 
seems a reasonable and justifiable estimate of the fair 
market value per share of Piper stock* as of September 5, 
1969. 

II. The V alu e of Chris-Craft's Opportunity to Gain Contro l 
Quantifying the premium, if any, representing the 
value of CC's opportunity to gain control of Piper while 
holding a hypothetical 42% to 37% "lead" entails, of 
necessity, a determination of the value of ultimate control 
of Piper to CC. 


I 
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. " The phenomenon of 'control' is perhaps the most 

important single fact in the American corporate System." 
Berle, "'Control' in Corporate Law", 58 Columbia L. Rev. 

1212 (1958). Control has been referred-^to by one comment¬ 
ator as the complexus of duties and rights possessed by 
the custodian of another's goods." Bayne, "A Philosophy 
of Corporate Control", 112 U. Pa. L. Rev. 22, 29 (1963). 

The law has never "advertently" defined control in a 
manner that allows one to reduce it to a money value. (Ibid.) 
The securities Laws refer redundantly to the power to 
exercise a controlling influence. Despite the amorphous in¬ 
tangible, nature of "control", both parties have argued 

I 

their positions as if they are assuming that "control" is 
AE- s - 9 . Af). c . to a valuable personal asset that can be bought 

and - more importantly — sold or otherwise converted 

into actual financial gain by its "owner". The control 
position, however, cannot be viewed so narrowly. 

To be sure, private parties have long paid sub¬ 
stantial premiums for control positions, and each of the 
experts who testified before the Court so acknowledged 

1^/ [A] controlling block of stock lias greater sale 

value than a small lot." Per 1 man v. Feldmann, 219 F.2d 
173, 180 (2d Cir. 1955)(Swan, j., dissenting). 
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However, the "value" of having control is not necessarily 
the price paid in excess of the fair market value of the 
stock purchased. Control represents different values to 
different holders. The value of control*is, if nothing 
else, subjective; indeed, "[cjontrol maybe sought for a 
combination of reasons, some of them so subjectiv* that 
the buyers may themselves be uncertain regarding their 
basic intentions." Hill, "The Sale of Controlling Shares", 
70 Harv. L. Rev. 986, 1010 (1957). Plaintiff's witness 
Steven Ross added a literary touch by saying "control gives 
power over your own destiny" (Tr. 612); but the value of 
this "power" still lies in the realm of subjective judgment 
(Tr. 631). Perhaps most importantly, the value of control 
varies with the purposes to which control will be put. See 
generall y Bayne, "The Investment Value of Control Stock", 

54 Minn. L. Rev. 1265(1970). Examples of this differing 
subjective value of control are easily imagined. Thus, for 
instance, control of a motor company might be worth far more 
to another motor company than it would be to a large bank; 
a motor company might be able immediately to integrate the 
"target's" operations, and apply its own marketing 
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and management expertise to its acquisition. The bank, 
on the other hand, would have to expend further substan¬ 
tial sums in acquiring this expertise — either frcm 

■r 

inside the company or from without — and thus make a 
much larger investment in the motor company to be 
acquired. The larger the cost of the investment necessary, 
assuming a constant return under optimum conditions, the 
smaller the percentage of that return on the investment, 
and hence the lower the value of control. 

Control, furthermore, has a variety of other 
measurable values, ranging from the crucially important 
to the banally mundane. Thus, for example, control 
carries with it the ability to appoint officials and 
dictate managerial policy. See , e.g. , McClure v. Law , 

161 N.Y. 78 (1899); Honigman v. Green Giant Co. , 309 F. 

2d 667 (8th Cir. 1962). Other advantages of control 
include the opportunity to liquidate the company, to 
secure a capital gain, arrange mergers (as recognized in 
the instant case by the Court of Appeals) and consolida¬ 
tions advantageous to the controlling persons' outside 
interests, to cut or eliminate dividends to avoid personal 
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income taxes, to grant stock options, and the like. 

Bayne, "A Philosophy of Corporate. Control", 112 U. Pa 

L. Rev. 22, 52, n.103 (1963). In short: 

i r 

The corporate assets at control's disposal 
for the performance of managerial duties 
range from the picayune perquisites of the 
office — yachts, clubs, secretaries, and 
chauffeurs — to the determination of 
important policies of purchase and sale, 
of initiation of litigation and declara¬ 
tion of dividends. Id. at 49. 

Defendant's expert Fitzgerald, testifying at the 
initial trial, accurately surveyed the elements in 
valuing control, noting that the holder could derive 
the benefits of equity financial reporting, the ability 
to direct the business and its policies, the ability 
to merge or sell assets, declare dividends, sell stock, 
obtain counter-seasonal or counter-cyclical effects and 
the prospects of an enhancement in a price/earnings 

13 / 

ratio of the acquirer. (Trial lr. 1536-42.) 


13/ To be sure Fitzgerald concluded that none of these 
elements gave any added value to the control position 
in this particular case, see infra pp. 43-4. 
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But it is equally clear that the controlling person 

may not baldly misappropriate this power for his own 

interests at the expense of the corporation; his primary 

responsibility is to the corporation itself, for the 

controlling party is merely a custodian of the powers of 

his office. cf. Porter v. Healy , 244 Pa. 427, 91 Atl. 428 

(1914); Commonwealth Title Ins. & Trust Co. v. Seltzer , 

14/ 

227 Pa. 410, 76 Atl. 77 (1910). And unless that custod¬ 

ian can somehow convert that control, and thus enhance 
the value of his investment through utilization of the 
control position, that position is — standing alone — 
not worth any premium. See Bayne, "The Investment Value 
of Control Stock",54 Minn.L.Rev. 1265, 1281-88 (1970). 

In the case presently before the Court, it is not 

at all clear that CC entered the contest to gain control 

of Piper and it is even less apparent that CC could have 

enhanced its investment by gaining control. The timing 

14 / "The majority has the right to control; but when it 
does so, it occupies a fiduciary relation toward the 
minority, as much so as the corporation itself or its 
officers and directors." Southern Pacific Co. v. Bogert , 
250 U.S. 483, 487-8 (1919). See also Bcrle,"* Control' in 
Corporate Law", 58 Columbia L.Rev. 1212, 1222-4 (1958). 
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of CC's entrance into the marketplace in search of Piper 
stock, as well as the other evidence adduced both at the 
initial trial and on the hearing on damages strongly 
suggest that CC desired and speculated <for only a profit¬ 
able take-out of its Piper investment. Its commitment to 
seeking long term investment in and control of Piper came 
later, compulsively. 

Thus, for example, CC's January tender offer was for 
only 300,000 shares, at a time when it is manifest that CC 
needed approximately 500,000 shares for control of Piper. 
CC's former Vice President, C. Leonard Gordon, stated at 
initial trial that CC did not want to give the impres— 
sion that it was committing itself to acquire a majority 
of the stock because it was not in fact committing itself; 
that its intention in making this limited tender offer 
was precisely "to be in a position to sell", "if we could 
see it was advantageous to get out or necessary to do so"; 
CC had not arranged for financing necessary to go for 
control. CC s "Schedule 13", filed with the Securities 
and Exchange Commission in compliance with the terms of 
the Williams Act regulating tender offers, while stating 
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that CC was seeking to acquire the Piper shares with a 

•"view" towards control of Piper - used language calculated 

to leave CC with the option of selling out, according to 

15/ 

Gordon (Trial Tr. 372). 

More generally, CC's President Herbert Siegel 
who initiated the Piper purchases frankly acknowledged 
his unfamiliarity with the aviation business, while 
insisting that Piper would complement CC's business 
(Trial Tr. 512-514). Siegel's own personal history of 
numerous tenders and aborted bids for other corporations 
failed to result in any long-term interest in his targets 
except on. one occasion the acquisition of CC 

itself. Piper was the only situation,in the last 
several years when Siegel did not sell out after strong 


1^/ Indeed, CC even sought a buy-out from BP of CC's 
Piper shaies through the medium of BP's own tender offer 

' T “J r - 3 ’ 81 ' However, such a tender would have placed 
CC afoul ^f the statutory prohibitions against "short¬ 
swing" purchases and sales, 15 U.S.C. §78p(b), and BP 
refused to extend the time of its tender offer to remove • 
that obstacle from CC's path. Gordon stated that CC 
would have tendered the shares to BP if BP had extended 

the offering time to accommodate CC's problem (Trial 
Tr. 398, 421). unai 
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purchasing took place and before taking a permanent stance 
% 

in the target (Trial Tr. 522) . The foregoing circumstances 
bear significantly on the value of ultimate control of 
Piper to CC. 

•r 

The value of control to CC was directly related to 
"the totality of the abilities the new man brings to the 
firm." Bayne, "The Investment Value of Control Stock" 

54 Minn. L. Rev. 1265, 1282 (1970). There has been no 
showing that the Chris-Craft regime could have in any 
way altered or improved the Piper picture. If anything, 
the major value of the control position to CC appeared 
to be solely as a fulcrum for later sale. To be sure, 
ultimate control of Piper could well,have resulted in 
various forms of improvement of CC's balance sheet, but 
such amorphous enhancements are incapable of reasonable 
valuation. Furthermore, to the extent that CC sought 
control of Piper for the purpose of being able to integrate 
the Piper earnings with the CC earnings, that result was 
accomplished even absent control by an accounting methods 
change in 1970 which permitted such accounting. (Trial Tr. 
1538). Thus, in the long run, CC lost nothing in this 
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regard when it lost the fight for a majority of the stock. 

It is significant as well to note that the Piper 
family and management were, to say the least, staunchly 
opposed to the CC "invasion". Had CC achieved ultimate 
control, therefore, the prize would have embraced resist¬ 
ant and difficult personalities and CC would have been 
forced to undertake a wholesale — and expensive — 
replacement and reorganization of the Piper corporate 
structure. A formidable task by any standard, such a 
course would have been especially doubtful in light of 
CC' s acknowledged attraction to the Piper name and reputa¬ 
tion. (Trial Tr. 513). At all events, such a significant 
future financial and psychological expense is a substantial 
discount factor to be applied to the ultimate value of 
control of Piper to CC. 

In light of the inability to affix a value to CC's 
successful quest for control of Piper (and hence a value 
to CC for its opportunity to gain that control), the only 
accurate way of measuring the value of CC's lead jposition 
is to determine what CC 1 s position on September 5 was ^ 


- 34 - 


2362 A 

16 / 

worth to a hypothetical reasonable purchaser. 

But even if CC could have realized the full 
value of its "plurality position" by a sale, it is not 
at all clear that the premium, if any, realized thereby 
could be properly retained by CC. In the atmosphere of 
recently decided cases, especially where a vocal ^.^position 
exists, the exercise of control is bound to be seriously 
hedged by restrictions protective of minority interests. 

Cf. Perlman v. Feldmann , 219 F.2d 173 (2d Cir. 1955). 

See also Porter v. Healy , 244 Pa. 427, 91 Atl. 428 (1914). 

But see Esse x Universal v. Yates , 305 F.2d 572 (2d Cir. 

1962). It is clear here that the excess amounts paid by 
both CC and BP in August of 1969 were, in effect, "anticipa¬ 
tion" premiums; the contestants, in other words, were pay¬ 
ing prices with an inflation factor that hopefully, in the 
end, would be repayed by the traditional "control" emoluments 
to the victorious bidder. However, between realization of 
of control and the realization of repayment of the premium 

16/ CC correctly points out that the actual existence of 
such a purchaser is immaterial; rather, the "purchaser" 
must be constructed to determine what value, if any, is 
to be ascribed to CC's lead position on September 5. 
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paid for control are many hazards. Certainly, these 

% 

factors affect not only what uses control can be put to 

but also the market value of the control and any attempt 

to sell it. A contestant who, in the words of expert 

•r 

Wahrsager, allegedly had a ‘99% chance of gaining control 
^ ^ led by 42-37 (Tr. 30) could not, under equitable 
concepts, sell his plurality position without accountabil 
ifc y the sale of such a position was to deliver control 
or use it to benefit himself at the minority's expense. 

For present purposes, it is enough to note that 
while the "hypothetical purchaser" method is the only 
way of determining the value of CC's plurality position 
before BP acquired 51%, such a method raises substantial 
questions as to whether the existence of the plurality 

would have added materially to the per share fair market 

, 17/ 

value at the time — absent the plurality. 

11/ It goes without saying that any sale of CC's 
plurality position in August or September, furthermore, 
would have exposed CC to the pitfalls of the short-swing 
statutes that it so desperately sought to avoid. 15 
U.S.C. §78p(b); Securities Exchange Act §16(b). Thus 
CC was between the Scylla of §16(b) and the Charibdis of 
equitable limitations on the sale or use of control. 
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Similarly, a number of other factors tend to 
reduce the "premium" that CC might have expected to 
realize. CC 1 s hypothetical lead cannot be viewed in a 
vacuum; its opponent, BP, had exhibited extraordinary 
tenacity, and quite clearly had committed itself to 


use any and every resource available to win the contest. 
Furthermore, BP's energies were fully focused towards 
control of Piper, for it had contractually committed 
itself to the Piper family to use its "best efforts" 
to obtain control. It is thus doubtful that BP would 


have "dropped out" of the fight, even faced v/ith a five-point 

18 / 

deficitThe likelihood of any thirrd—party expending 


enormous sums of cash to take over CC's plurality position 


bB/ It should be remembered that^^^red the contest 
with CC, in effect, holding a SB^point lead. The expert 
testimony as to the "statistical probability" of the 
leader going on to victory is sufficiently doubtful as 
a matter of business experience and common sense in a 
situation whore there is a bidder with greater resources 
at his command. 
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just for the privilege of continuing the dogfight with 
BP is unrealistic and slim at best; defendants' expert 

Mr. Gant, in particular, pointed out that unlikelihood 
in his testimony (Tr. 502). 

<*■ 

Furthermore, CC's opponent was not merely BP 
it was Piper itself. The Piper family and management 
had long since displayed its adamant opposition to any 
takeover by (X . The value of having management on BP's 
side cannot be minimized, and that is a value that BP alone 
possessed. Moreover, the "winner" of the contest, whoever 
it might be, knew full well that it would be faced with 

a large and highly vocal minority opposition _ hardly 

the ideal corporate situation to maximize the potential- * 
ities of control. It goes without saying that whatever 
majority control is worth where the balance of the owner¬ 
ship is scattered and uncoordinated, a majority position 
is worth less to a third party where a large minority 
holding exists. This is particularly so where, as here, 
the rival interests have displayed a willingness to 
litigate every issue and there is the capacity to force 
a costly appraisal proceeding to forestall or hamper the 
exercise of control. 
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/ 


In shore, even assuming arguendo that CC's "lead" 
position possessed a value that was personal to CC and 
did not already beJ.o-r —. r-’per, as in the Perlman case, 
the value- of that position could be substantially less 
than the value of the opportunity to gain control in 
more normal circumstances. The control fight still 
raged; CC, even with a lead of 42-37, could not be sure 
of the outcome and the value of control to a third 
party if it was indeed achieved was, in any case, ques¬ 
tionable. The premium value of CC's hypothetical lead 
was depreciated accordingly. 

III. Quantifying the P romium 

There was widespread disagreement among the experts 
as to the dollar value of CC 1 s plurality position.— 7 
Mr. Wahrsager testified that the ultimate value of 
control of CC would lift the value of CC's plurality 
position by 40/ above the fair market value, to $72 per 
share; that figure, he testified, represented what he 
thought a third-party would have paid for the lead 


19/ All agreed, however, that the premium given either 
a 41~31 or 42-37 lead would be identical. 
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position. (Tr. 9, 32, 62a). Thus, Wahrsager valued the 
plurality premium at approximately $20 per share, the 
difference between what he considered to be the fair 
market value of $52 per share, and the value of CC's 
plurality position of $72 per share. The economic climate 
the time seems not to have influenced Wahrsager's estima¬ 
tions of value. He testified that in September 19&9 a 
pronounced downward market movement started to become 
manifest until a real collapse in security prices occurred 
in the summer of 1970. He did not forsee this decline, 
his statistical studies did not tell him it was coming 
and he did not take this deterioration into consideration 
in his valuations. Furthermore, his §20 figure can be 
taken as little more than an abstract creation. No one 
had told Wahrsager what value enhancement CC could derive 
from its control venture nor did ho have any objective 
basis for estimating dollar-wise what benefit CC could 
reasonably have expected from being in a position to 
manage Piper and its dividend policies. 

The Court has searched vainly in the record for 
specific identification of the advantages of control to 
CC reducible to money value. 
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Professor Murray's calculation, like his fair 
market value computation, was somewhat more obscure; 
he persistently eschewed assigning any premium to CC 
for its plurality position until a leading question 
finally evoked his acquiescence that such a premium 
could be as much as 40% over the fair market value (Tr. 
167-8). Murray stated that the contestants for control 
undoubtedly felt that under their management respectively 
they could make changes in the hope to enhance Piper's 
earning power. But he did not attempt to identify any 
of the changes or evaluate them or put any dollar figures 
on them. He said that there was no way that he could 
read the minds of the decision makers to figure out 
what their expectations might be. 

Mr. Rosenkranz likewise refrained from assigning 
any premium to CC's block; he said, "It was not part of 
our assignment to try to assign a premium based on the 
hypothesis that Chris Craft had a plurality of the Piper 
shares." And while his testimony vacillated, Rosenkranz 
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i 


explicitly stated at several points that he would place 

no premium on the lead position because of the ongoing 

uncertainty of victorv even when CC held 41% of the 

«*• 

Piper stock despite the prognostications of plaintiff's 
statisticians to the contrary. (Tr. 267, 306). To be 
sure, Rosenkranz at times did acknowledge that a 
lead position could bring some premium (Tr. 228, 309, 
320), but nowhere in his testimony did he attempt 
to assign a premium representing that factor (Tr. 309). 
It was Mr. Rosenkranz' testimony that the power to 
choose management cannot be quantified and that there 
is no way of evaluating the possibility of increasing 
earnings in the future so as to determine enhancement 
in value inuring from the acquisition of control. 

(Tr. 331, 332). 


( 
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Thus, to Mr.. Rosenkranz the "value” of CC's plurality 
position was simply $58 per share (Tr. 306, 320). 

At the initial trial, defendants' expert Mr. 

Fitzgerald fully and accurately analyze^ the various 

components entering into the assignment of a control 

premium, and concluded that had CC gained a majority of 

the Piper stock, he would still assign no premium to its 

position; in : s words, a control premium "would not 

seem to be justified or warranted", (Trial Tr. 1536) 

since the sole measurable value of control herein would 

be the utilization of the equity accounting method, and 

such method became available to holders of 20% or more 

of a company s stock. See supra pg. 33. Despite repeated 

cross-examination on the subject, Fitzgerald continued to 

insist that no premi m was warranted, no matter which 

contestant ultimately gained majority ownership: 

Q: As you sit here on this witness stand as an 
investment banker, can you tell me whether in 
your opinion a reasonable buyer would be willing 
today to pay as much per share for Chris-Craft's 
42 per cent of Piper as for Bangor Punta's 51 per 
cent? 
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A: That is our testimony and that is what I 

am saying here sitting in this witness box 
(Trial Tr. 1585) 

Fitzgerald realistically noted that control in the 

context of the CC — BP battle would be worth very little: 

■r 

[I]t is our view that in any situation that 
would be litigious or hostile it would be very 
difficult to exercise control and to make reason¬ 
able business gambles, as v/ould be the case when 
you were not being constantly second guessed 
(Trial Tr. 1539). 

Accordingly, Fitzgerald concluded that there would 
be no premium attached to the ultimate control position 
of Piper. 

Mr. Gant, testifying for defendants at the poet 
hearing, stated that CC could readily dispose of 

I 

its Piper shares only by way of a public offering in which 
it could be expected to realize $43 per share. Obviously, 
any premium value would be dissipated in such a public 
offering (Tr. 431). Nonetheless, as was the case with 
Fitzgerald, Gant perceptively and persuasively analyzed 
the components of that plurality premium; he testified 
that a party seeking control of Piper where there was no 
£P- n f :ent:rn fc c> d opposition would possibly pay a 20% premium 
(Tr. 520-1) — half-the figure named by Wahrsager and 
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Murray. However, Gant, like Fitzgerald, accurately 
% 

recognized that the situation in the present case was 

far different, since two large holders were bitterly 

fighting for control. As previously noted, the counter- 

■r 

balancing block greatly dilutes the value of control, 

and hence reduces any control premium. In consequence, 

Gant testified that he too thought there would be no 

premium value attached to CC's lead of 42% to 37% (Tr. 

498), that indeed any third-party stepping into the 

"messy and complicated" fight might have wanted a 

discount (Tr. 501—2), and that at most a premium figure 

between 5% and 10% over fair market value might be 

garnered for the ultimate control position [not for 

merely the opportunity to gain control]. (Tr. 521). 

Gant defended his analysis as follows: 

I am describing an atmosphere in which the 
holder of the majority has a very vocal minority 
stockholder who is contesting his position and 
whore the board is divided and where litigation 
proceeds, [and] that is not an atmosphere that 
most people want to get into and for which they 
will pay a premium. (Tr. 521). 

Gant together with Fitzgerald emerged as the experts 
on whom the most reliance could be placed in reaching the 
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damages to be ascertained here; Gant together with 
Fitzgerald gave the most acceptable and convincing 
guidance on the issues. 

Gant was the only expert to directly explain and 
quantify the premium that is at the base of this Court's 
determination, i.e., the premium that exists in a large 
minority block when that is counterbalanced by another 
block almost as large that stands in the way of full 
harmonious utilization of ultimate control if and when 
that may be acquired. 

The Court has weighed all the relevant factors 
indicated in the testimony and r.ports of the experts 
and the exhibits introduced at the hearing. The Court 
has had the opportunity to see and hear the witnesses and 
to appraise their evidence, its potency and believability 
in the light of all the facts anc circumstances of the 
trial record and the record of the hearing on the relief 
to be considered. The Court has appraised the reduction 
in the appraisal value of CC's Piper holdings attribut- 
abJe to BP's taking a majority position and reducing CC 
to a minority position. That reduction the Court finds 
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to be $2.40 per share which is the 5% premium above 
fair market value that the Court finds to have been 
lodged in a 42% holding of Piper that was erased when 
BP obtained a majority with illegal purchases of stock 
on September 5, 1969. These findings reflect weighing 
of the inflating and deflating factors heretofore indicat¬ 
ed upon the range of values of all relevant components. 

The evidence persuasively established that actual 
majority control was worth between 5% and 1C% above fair 
market value of Piper stock in the circumstances of this 
case with a block of 37% or 42% of the total capital 
opposing the majority. Certainly then, the opportunity 

I 

(speculative at best) of gaining a majority from a 42% 
plurality is generously valued at 5% above fair value 
of the stock, in such circumstances. 

Accordingly, the total damages to be awarded to 
CC are $1,673,988. ($2.40 times the total number of 
shares held by 
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CC on September 5, 1969, (697, 495).— 

% 

IV. Injunction 

The Court of Appeals ordered this Court to "include 
in its judgment an injunctive provision- barring BP from 
voting for a period of at least 5 years the Piper shares 
it obtained through the unlawful May cash purchases and 
those it obtained through its exchange offer." 480 F.2d 
at 380. 

Injunctions are extraordinary legal remedies; they 
are granted sparingly, and granted only under terms which 
insure the protection of all parties — including the party 
enjoined. See BroLherhood of Locoinot i v e Engineers v. Mis.sour 

I 

Kansas-Texas R.R. Co. , 363 U.S. 528 (1960); Gale11a v. 
Onassis, 487 F.2d 986 (2d Cir. 1973); Greater Iowa Cor p. 
v. McLendon , 378 F.2d 783 (8th Cir. 1967); New York, 

Chicago & St. Louis R.R. Co. v. B roLherhood of Locomotive 

20/ The Court of Appeals held that CC was under no duty 
to withdraw from the contest prior to September 5 and 
thus mitigate damages (480 F.2d at 376), despite the 
admission by CC's officers and experts that the fight 
was "lost" well prior to that date. (Tr. 30, 264-5, 

681, 693, Trial Tr. 459). 
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firemen & Engineers , 358 F.2d 464 (6th Cir. 1966). 
Injunctions must therefore be carefully fashioned to fit 

the particular facts presented. As one Court so aptly 

■r 

put it: 


An injunction decree should conform to the 
requirements of the case; it should give 
relief from the wrong committed but it 
should not be so broad as to inflict an 


unwarranted injury on the defendant. 

(Servisco v. M orren lo, 312 F. Supp. 103 
(E.D. La .1970) .) See also go ldb erg v_._ 

Trakas, 206 F. Supp. 867 (E.D.6.C. -1962) . 

The power of the District Court to attach protective 

conditions, if warranted, to an injunctive decree is too 

clear to admit of serious dispute. See, e.g. , Lemon 


Kurt.xmnn , 411 U.S. 192 
356 F.2d 022 (D.C. Cir. 
Inc. v. Kroger Co., 330 


(1973); S alsbury v. United State s, 
1966); J.M. Fields of Anderson , 

F. 2d 606 (5th Cir. 1964); Profession- 


a 1 Spo r ts, L td . v . Vi r gi nia Squ i res Dasketba1 J__C]ub , -> 7 3 
F. Supp. 946 (W.D. Tex. 1974); Puerto Ri co International 
Airlines , i n c . v. I nter n ; itl onal Ass o ciation of Mach inl st_s 
& Aerospace Worker s, 366 F. Supp. 646 (D. Puerto Rico 1973). 
And nowhere are the broad powers of the Court with respect 
to injunctions clearer than in cases involving federal 
securities law violations. See J.I. Case Co. v.— P ora jc, 
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3/7 U.S. 426 (1964); S.K.C. v. C olcondn M ining Co., 327 
F. Supp. 257 (S.D.N.Y. 19/1). 

Furthermore, it is perrectiy appropriate for the 
Court:, when necessary, to impose terms and conditions 
upon tlie party at whoso instance it proposes to act 
Inland Steel Co . v. UniL cd_0ta Los, 306 U.S. 153, 156 
(1939); Moy ers v . Block, 120 U.S. 206, 214 (1887); 
liB-Sg*-!. 1 U, '- > lJ • S• 433, 438 (1882) (noting that 

such power has been recognised and exercised by courts 
from time immemorial ") . Moo a 1 so Harford v. Sun oil, 

319 U.S. 315, 333 n.29 (1943). 

In short , in perhaps no other, instance is the 
District Court more clearly given the power -- and indeed 
the duly — to mold and shape the relief to fit the cir¬ 
cumstances before it. 

lE)quit-able remedies are a special blend of 
what is necessary, what is fair, and what is 
workable ... in equity, as nowhere else, 
courts eschew rigid absolutes and look to 
tlie practical realities and necessities in- 
of.cap.ib !y involved in reconciling competing 

interests- Lem on v. Itnr txman. supra, at 

200-201 (burger, Ch.J.). 

The situation presently before the Court calls 
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for precisely the sort of customized relief envisioned 
by the cases cited above. BP must be deprived of unfair¬ 
ly benefitting from its unlawful stock purchases, yet CC 
must not be fortuitiously placed in a position where it 
will be able to alter BP's investment beyond the life of 
the Court-ordered injunction. The Court of Appeals 
squarely refused to hold that CC would have gained 
control of Piper absent BP's conduct. This Court's 
injunction therefore should not award CC a benefit to 
which it would not otherwise be entitled. It is clear 
that the damage awarded fully compensates CC for the 
interference with its opportunity to gain control of 

Piper; the injunction is aimed, in contrast, at enjoining 

21 / 

BP, not further rewarding CC. 

t Events since September of 1969 and particularly 

during 1974 make special fashioning of this injunction 
particularly appropriate. For here, it is undisputed 

21/ To be sure, CC will probably take management "control 
of Piper during the injunction period, and such a shift 
is not in conflict with the Court of Appeals' mandate. 

CC may thus, if it be so advised, alter management 
policies during the injunction period. 
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that both CC and BP have recently (perhaps with an eye 
to the ultimate resolution of this lawsuit) resumed 
purchasing Piper stock on the market. As of June 7, 

1974, the parties owned the following £j.per shares, out 
of 1,644,790 shares outstanding as compared with their 
respective investment on September 5, 1969: 

1969 1974 

BP 832,706 857,921 

CC 697,495 708,300 

Therefore, an injunction prohibiting BP from voting 
that portion of its Piper shares that were un’»v' f uiiv 
acquired, places CC in the position of having 708,300 of 
the 1,433,788 shares of Piper eligible to vote, or more 
than 50%. Clearly this would lift CC into benefits which 
its position in 1969 could not achieve by according to it 
the same powers of permanently altering the minority in¬ 
vestments through merger, issuance of new stock, recap- 

22 / 

italization, dividend policies, or the like.— 

22/ The stock ownership of CC to the present date has 
never provided it with enough votes at any time to elect 
more than three of an eight man board or four of a ten 
man board. And even if BP could not have voted the il¬ 
legally acquired shares (231,002) and the outstanding 
shares entitled to vote are reduced by that amount CC 
through September 5, 1969, at no time had enough shares 
to elect a majority of the board nor did it have the power 
to vote a merger of Piper. 
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Unless restricted appropriately, CC would thereby be able 
to convert the "temporary" injunction ordered by the 
Court of Appeals into a permanent prize. If the Court 
of Appeals had desired to grant such a license to CC, 
the injunction ordered would have been "permanent, not 
temporary. it is, therefore, against this background that 
the injunction must be fashioned — keeping in mind the 
Court of Appeals' caveat that divestiture of the questioned 
ownership was not required and that the control battle 
should not be reopened. 480 F.2d at 379. 

Ibe proper balance can best be achieved by simply 
rolling back the calendar to September 5, 1969, much as 
was done for the damage inquiry. The parties should revert 
to their status as on that date, with BP's illegally pur¬ 
chased shares enjoined from voting the stock for a lengthy 
period. Concurrently, the corporate status of Piper 
should be likewise frozen as at that date for the period 
of the injunction. The charter and by-laws of Piper 
shall revert to the form and content as they existed on 
September 4, 1969 and shall unless otherwise ordered by 
the Court, continue in that form and content during the 
period of the injunction granted hereby. 



2381 A 


Similarly, unless otherwise ordered, no stock, 
tights, options or other devices capable of expansion 
of capital may be issued by the Corporation or from the 
Piper treasury during the injunction to alter the 
September configuration and no merger, dissolution, 
liquidation or redemption of securities shall be made; 
and no debt or obligation, not in the ordinary course of 
business shall be incurred or placed; except in accord¬ 
ance with the laws of Pennsylvania and pursuant to the char 
ter and by-laws as constituted on September 4, 1969. 

The period of this injunction was determined by 
the Court of Appeals to be not less than five years. 

The parties have operated as a de facto regency — albeit 
reluctantly — for some five years since the inception 
of this lawsuit. For better or worse, BP, while clearly 
exerting its majority influence in certain situations, 
has been stifled in fact from exercising that control 
in others. Undoubtedly, the spectre of a large and vocal 
minority block constricted BP (and perhaps, during the 
injunction period, CC) from acting as it [or they] would 
have without such a watchdog. To that extent at least, 

BP has already been ,, cnjoined ,, in fact from utilizing 
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I 


the full benefits of its majority position. Nonetheless, 

the Court cannot agree with BP's contention that the 

injunction period should be deemed satisfied. Therefore, 

the period of the injunction ordered by,~this Court 

the decree on 

should commence with the filing of'this opinion for the 
five years recommended. 

In addition, this Court will retain jurisdiction 
during the pendency of the injunction in order to remold 
or modify the injunction if such a course becomes neces¬ 
sary or appropriate due to any change in circumstances actual 
or prospective. See American O pt ical Co. y. Rayex Ccrp. , 

291 F. Supp. 502 (S.D.N.Y. 1967), aff'd. , 394 F.2d 155 

I 

(2d Cir.), cert, denied , 393 U.S. 835 (1968); In re Certain 
Carriers, etc, , 241 F. Supp. 1004 (D.D.C. 1965). 

V. Other Relief 

Plaintiff has, in addition, requested that the 
interest charges it has borne on loans which financed 
its Piper investment be awarded to it as consequential 
damages. Plaintiff contends that its "locked-in" position 
has precluded the possibility of any escape from Piper, 
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and thus such interest charges are properly recoverable. 

There has been no showing that CC has been “locked- 
• • 

in" so that sale of its Piper stock has been impossible. 
Indeed, the proof adduced at the present hearing was 
directed precisely at determining the discount due tb 
the minority position. The cost of the use of credit or 
margin to acquire stock is not a proper element of damage 
to a purchaser’s interest. Moreover, an award of such 
interest herein would stretch the Court of Appeals' 
mandate beyond its properly intended limits. Consequential 
damages arc awarded only upon a clear showing of causal 
connection with the misconduct and the consequence 
claimed. Zeller v. Boque Electric Mfq. Corp ., 476 F.2d 
795 (2d Cir.), ce rt, denied , 414 U.S. 900 (1973). Such a 
showing has not been and cannot be made here for purposes 
of an award of interest to CC on the unpaid portion of 
the purchase price of the Piper stock acquired by CC. 

Plaintiff also seeks prejudgment interest on the 
recovery from the date of the wrong. Where, as here, a 
claim for relief is federally created, the allowance of 
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/ 


interest is to be decided by federal law. See Note, 
Interest on Judgments in the Federal Courts, 64 Yale L.J. 
1019, 1040 (1955)(hereafter crteu as "Note"). Sec also 
Perkins v. Standard Oil Co. of California , 487 F.2d 672, 

675 (9th Cir. 1973); Briggs v. Pennsylvania R.R. Co. , 

164 F.2d 21, 22 (2d Cir. 1947), affirmed without considera¬ 
tion of this point , 334 U.S. 304 (1948); Murphy v. Lehigh 
Valley R.R. Co. , 63 F. Supp. 928, 929-930 (E.D.N.Y. 1945), 
modified , 158 F.2d 481 (2d Cir. 1946). State statutes 
in respect of prejudgment interest, e. g. , N.Y.C.P.L.R. 
§50Qf(f') (McKinney's supp. 1973), are thus inupp] i< vibl e. 

See Note, supra, at 1040. 

1 1 """ '' " I 

Prejudgment interest may be awarded where provision 
therefor is made in the federal statute which creates 
the federal remedy. See 10 Wright & Miller Fedora 1 
Practice and Procedure §2664 (1973). In the absence of 
a specific statute, the operative statute is 28 U.S.C. 
§1961. See Note , sup ra at 1040. The federal securities 
laws are silent in respect of interest. Section 196.1 
provides, in pertinent part, as follows: 
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Interest shall be a] lowed on any money judgment 
in a civil case recovered in a district court.... 
Such interest shall be calculated from the date 
•of the entry ©f the judgment, at the rate allowed 
by State law. 

Thus, the statutory authority provides only for 
interest on a money judgment, and thus "would reem to 
exclude the inference that interest should be allowed 
upon verdicts before judgment." Massachusetts Benefit Ass n. 
——Mil , 13/ U.S. 689, 691 (1891) . But see Louisiana & 


Arkansas Rv. Co. v. Export Drum Co. , 359 F.2d 311, 317 (5th 


Cir. 1966)(§1961 inapplicable to the question of whether 

* •/» , 

projudgment interest is a proper clement of damages). 

Nonetheless, a number of Courts which have consider¬ 


ed the question of projudgment interest in federal securi¬ 
ties cases have ruled that the absence of statutory auth¬ 
ority other than §1961 has left the award of equitable 
projudgment interest to the discretion of the Court, to 
be decided by balancing the equities and weighing notions 
of fairness to the parties. See , e.g. , Blau v. Lehman, 

360 U.S. 403 (196?); Wolf v, Frank , 477 F.?d 467 (5th Cir. 
1973), c ert, domed , 414 U.S. 975 (1973), rehearing denied . 
414 U.S. 1104 (1973); Wes sol y. Bull lor. 437 F.2d 279 
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(9th Cir. 1971); Norte 6 Co. v. Huffines , 416 F.2d 1189 
(2d Cir. 1969), cort. denied sub nom. Muscat v. Norte 
k Co. , 1>lft "u .'L> . ■ “bpi- .i . 1/ansamcrica Corp. , 

■•.35 F. Supp 17 .. Del. 1955), affirmed , 235 F.2d 369 

t 

" .r. • ■ •* \j Scudder & German, 346 F. 

Supp 443 <S ~ fL j/2) ; Ross v. Licht, 263 F. Supp. 

355 (S.D.N.Y. 1967); Collier v. Granger , 258 F. Supp. 

717 (S.D.N.Y. 1966); Pappas v. Moss , 257 F. Supp. 345 
(D. N.J. 1966), rev’d. other grounds , 393 F.2d 865 (3rd 
Cir. 1968); Perfect Photo, Inc, v. C.rabb , 205 F. Supp. 

569 (E.D. Pa. 1962). Cf. Board of Commissioners 
of Jacltson County v. United States , 308 U.S. 343, 352 (1935) 
("[I]nterest is not recovered according to a rigid theory 
of compensation for money withheld, but is given in 
response to considerations of fairness."). 

The fnrogoing decisions have not adverted to the 
- 1 : o ’ i..?r l~je .R. v. Tompkins , 304 U.S. 64 (1938) 

had any significant impact on notions of the common law 
that rc . • d discretionary power to increase damages 

by interest awards or the effect if any of the post- Erie 
reenactment of 28 U.S.C. §1901, which squarely addressed 
the question of interest. 
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Interest on the obligations created by the 
securities laws is or is not payable depending upon 
the purpose of the statutory enactment as applied and 
upon principles of equity. In equity,<*the allowance 
of interest supplies a moans of compensating a creditor 
for loss of use of his money. Thus, recoveries of 
one's own money through claims bottomed on Sections 
12 and 17 of the '33 Act and 10(b) of the '34 Act readily 
fall within a debtor-creditor relationship; and equity 
may quite properly supply prejudgment interest awards 
in such cases. 

However, where the statute is used to vindicate 

I 

the prophylactic purposes of the law and a private 
recovery is therefore allowed to a litigant in the , 

posture of this plaintiff, there is a question whether 
the equitable principle should apply. If the allowance 
of interest on such an obligation "would serve only 
to increase Lhc penalty and not to compensate for loss 
of use of money owing a creditor" ( United States v. 

United Drill & Tool Corp. , 183 F.2d 990, 1000 

D.C. Cir. 1990) , allowance of interest becomes questionable. 
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No instructions with respect to allowance of 

23/ 

interest were included in the mandate. However, the 

, * 
basis for and object of the damage award found by the 

Court of Appeals seem intended to cax^cy the addition 

of prejudgment interest on the recovery as quantified 

herein. Consequently, such interest is allowed and 

shall be computed on the recovery from September 5, 1969 

at the legal rate and included in the decree to be 

entered. 


Finally, plaintiff has requested an award of 
attorney’s fees, arguing that a public rather than a 
selfish interest has been served by this litigation. 

t 

Soe SEC v. Capital Counselors, Inc. , 378 F. Supp. 224 
(S.D.N.Y. 1974). if anything is clear concerning this 
lengthy and bitterly fought litigation, it is that 
service of the public interest was not CC's motivation 
and any such service has been wholly incidental and has 


23/ The entire problem of interest becomes obviated 
for a District Court when Rule 37 of the Federal Rules 
of Appellate Procedure is utilized. That provides that 
wheie the District Court's judgment is reversed, the 
mandate "shall contain instructions with respect to 
allowance of interest." 
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been amply satisfied by the damages awarded to CC. The 
% 

law in this country has not yet reached the point of 

l 

rewarding victorious litigants with counsel fees■in the 

i 

circumstances here present; at all events, such an 
award in this case is not warranted and is denied. 

Costs are awarded to the plaintiff to be taxed 
by the Clerk. 

The foregoing shall constitute the findings of 
fact and conclusions of law required by Rule 52(a) 

Fed. R. Civ. P. 

The parties may submit a decree accordingly 
conforming with Rule 54(a) Fed. R. Civ. P. for considera¬ 
tion by the Courc. ' 

SO ORDERED. 

November 6, 1974 __ Milton Pollack 

U.S. District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

CHRIS-CRAFT INDUSTRIES, INC. : 

Plaintiff, : 

v. : 

PIPER AIRCRAFT CORPORATION, . r 69 CIV. 2227 (MP) 

HOWARD PIPER, THOMAS F. PIPER, 

WILLIAM T. PIPER, JR., BANGOR PUNTA : 

CORPORATION, NICHOLAS M. SALGO, 

DAVID W. WALLACE, and THE FIRST BOSTON : 

CORPORATION, 

Defendants. 

____ 


ERRATA FOR OPINION 
Dated: November 6, 1974 


MILTON POLLACK, District Judge. 



- 1 - 







2391 A 


The following changes are made in the opinion 
filed herein on November 6, 1974: 

Paqe 15 Six lines from bottom, substitute "conjecture" 
for "conjuries". 

Paqe 24 Add sentence at. the end of page 

■Thereafter, each expert took a separate 
route to his ultimate figure." 

Page 31 Line 7, substitute "under compulsion" for 
■compulsively". 

Line 9, substitute "was" for "is". 

Last line, insert after "tender offers" 

"15 U.S.C. §78n (d-f)" set off by commas. 

• Paqe 32 Line 11, substitute "demonstrate" for 
"result in". 

Page 34 Eighth line from top, add the word "management" 

at the end of the line after the word "corporate" 

Fourth line from the bottom, the first word 
should be "unsuccessful". 

Page 36 Next to last line spell "Charybdis". 

SO ORDERED. 

November 12, 1974 





Milton Pollack 


U,S. District Judge. 




united states district court 2392 AT 

SOUTHERN DISTRICT OF NEW YORK 


CHRIS-CRAFT INDUSTRIES, INC., 

Plaintiff, 


PIPER AIRCRAFT CORPORATION, HOWARD 
PIPER, THOMAS F. PIPER, WILLIAM T. 
PIPER, JR., BANGOR PUNTA CORPORATION, 
NICHOLAS M. SALGO, DAVID W. WALLACE, 
and THE FIRST BOSTON CORPORATION, 

Defendants . 
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69 CIV. 2227(MP) 


FINAL JUDGMENT 
AND DECREE 

Jr 'L j. ic i 


The above-entitled action having come before the 
Court for hearing on April 22, 23, 24 and 25, 1974, with 
respect to the relief to be granted herein after the defend¬ 
ants Howard Piper, Thomas F. Piper, William T. Piper, Jr., 
Bangor Punta Corporation, Nicholas M. Salgo. David W. /allace 
and The First Boston Corporation were held liable to the 
plaintiff Chris-Craft Industries, Inc. by the judgment and 
mandate of the United States Court of Appeals for the Second 
Circuit (480 F.2d 341), and the Court having rendered a 
decision dated November 6, 1974. 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

1. That the 231,002 shares of Piper Aircraft Corpor- 
ation ("Piper") now owned by Bangor Punta, and acquired by it 
through cash purchases in May, 1969 from Fund of Funds 
Proprietary Fund, Inc., American Securities Corporation and 
Bay Securities Corporation and in an exchange offer in July, 
1969 to the then shareholders of Piper, shall be considered 
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authorized and outstanding for all purposes under the laws of 
Pennsylvania and under this decree, but shall not be voted 


J hereafter by or on behalf of Bangor Punta or counted for 
| quorum purposes for a period of five years and Bangor Punta 
be and hereby is enjoined accordingly. To the extent that 
any of such 231,002 shares shall be transferred to former 
j Piper shareholders who accept Bangor Punta's offer of 
I rescission pursuant to the decree of this Court dated May 3, 

|| 1974 in S.E.C. v. Bangor Punta . 70 Civ. 3940, the transferred 

I . 

jj Pl P er shares shall be free of this injunction and the voting 
I there of shall not be restrained by anything contained in this 
I! decree. 

j 

2. That the changes in Piper's By-Laws and in the 
size of Piper's Board of Directors since September 4, 1969 

j 3ha11 be rescinded and during the period of the injunction 
granted by this Decree Piper's By-Laws and the size of its 
Board shall be reinstated and together with its charter shall 
j ! remain as they were constituted on September 4, 1969, unless 
\ otherwise agreed by the plaintiff and the defendant Bangor 
Punta or ordered by the Court for good cause shown. 

3. That the individual defendants Nicholas M. Salgo, 
David w. Wallace and William T. Piper, Jr., together with the 

| representatives of Bangor Punta on the Piper Board, at the 
next meeting of said Board scheduled for December 2, 1974, 
shall vote for resolutions to cause Piper to convene a meeting 
of its stockholders for the purpose of electing directors, 
the meeting to take place within approximately ninety (90) 



daysof such Board action, and at the same meeting to take the 
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necessary action to immediately reinstate Piper s By-Laws as 
directed above except for the provision which expanded the 
Board from eight to ten members? the requirement to restore 
the size of the Board to eight members is to take effect thf 
day of the said stockholders' meeting. In the intervening 

|l 

;| period between the call of the stockholders’ meeting and the 

ii 

j| meeting itself, on consent of Bangor Punta, no action shall be 

I 

| taken at a Board meeting of the Piper Board without the consent 

|| 

jj of the four representatives of Chris-Craft on the Board and 
' Piper shall not seek or be caused to seek proxies for any 
designee for the said election of directors. 

4. That no shares of Piper owned by Chris-Craft or 
'll Bangor Punta and no representative of the stockholdings in 

Piper owned by either corporation, or, holding office as a 

II 

ji director of Piper shall vote for or acquiesce in (1) the 

i: I 

issuance of any stock, rights, options or other devices capable! 

!' ! 

of increasing the outstanding voting shares of Piper beyond 

the number outstanding as of September 4, 1969, or (2) redemp¬ 
tion, reduction, or purchase by Piper of Piper's voting shares 
outstanding as of September 4, 1969, or, (3) a merger, dissol- 
; ution or liquidation of Pipe*, unless the same is ordered by 
! the Court. 

5. That the Court will retain jurisdiction during the 
pendency of the injunction granted to modify said injunction 
if such a course becomes necessary or appropriate due to any 

I change in circumstances actual or prosn«»ctive. 

6. That Chris-Craft shall cover of defendants, 

Howard Piper, Thomas F. Piper, William T. Piper, Jr., 
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Bangor Punta Corporation, Nicholas M. Salgo, David M. Wallace 
! and The First Boston Corporation, jointly and severally, the 
! sum of $1,673,988, plus interest in the amount of $599,010.89 
i with costs to be taxed by the Clerk. 


I 

jj Dated: New York, New York 
November 22, 1974 

I _ Milton Pollack 

U.S. District Judge. 

JUDGMENT ENTERED'//- v 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



x 

CHRIS-CRAFT INDUSTRIES, INC., 

Plaintiff, : 

v. 



PIPER AIRCRAFT CORPORATION, HOWARD 
T. PIPER, THOMAS F. PIPER, WILLIAM 
T. PIPER, JR., BANGOR PUNTA CORPOR¬ 
ATION, NICHOLAS M. SALGO, DAVID W. 
WALLACE, and THE FIRST BOSTON 
CORPORATION, 


69 Civ. 2227(MP) 


MEMORANDUM ON 
SETTLEMENT OF 
JUDGMENT 


Defendants 


x 


-it 


The Court has received and considered suggestions 


< 



‘t 


■4 


! 



from the parties in respect of the form and content of the 
-*• * . deCr ?. e t0 be entered herein. The conflicts of view have 

been resolved as set forth in the judgment filed this day 
so as to conform to the intent of the Court in respect to 

r.thq decis^ojfc.i^de'.Ttje .^li.c^i'og-.pxpl^Ti^txir.y’icicmmit^ts 
may be of use. 

During the injunction period the capital invest¬ 
ment of Piper Aircraft Corporation owned by Bangor Punta 




- 1 - 
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is not to bo reduced or confiscated in part — under the 
mandate of the Court of Appeals and under the Decree of 
this Court, the 231,002 Piper shares held by Bangor Punta 
are viewed as having been legally authorized, issued and 
outstanding but are made non-voting for a period of five 
years hereafter. Thus, the power of Bangor Punta to 
merge without consent of CC which was the principal 
concern of the Court of Appeals is thus effectively 
removed from Bangor Punta for the injunction period. 

To afford Chris Craft an additional benefit, the 
decree fashioned by the Court makes this freeze of the vote 
on those shares retroactive in effect to September 4, 1969. 
The only use of the vote attaching to the 231,002 shares 
of Piper stock that has been made by Bangor Punta in the 
interim has been at the sole stockholders' meeting of 
Piper held on February 1, 1971 and to undo that use, the 
Court is directing a new stockholders' meeting at which 
the 231,002 shares will not be votable shares. 

Similarly, since it may be assumed that Bangor Punta 
had a majority of the Piper board during the interim 
period as well as prior to September 4, 1969, and that 


- 2 - 


T 
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the incumbents are entitled to remain in office until 
their successors are elected at the next stockholders, 
election for directors, the Court is adding the benefit 

“ * pectin,., near-by vote j 


* ^ l. w.» 4 

0£ ,. St .° C . kh0lderS f ° r th ! lr C . h0i r ° £ di ~««s. 

. Chrls - C “ft is not being deprived of a single right 

U . had °" SePtemb " 4 - according to its own 

voting strength --nor are voting rights being conferred 

^ ri .‘' Cr . a£t . WhiCh it did n ° t »*«• Bangor Punta is 
being denied part of its voting strength for five years 

hereafter and this deprivation is being made retroactive 

to September 4. lg 6 g b y i, setting aside by-law changes 

Which it caused to be made since that date, and 2, 

ordering a new election for the one held on February 1, 

Wi where Bangor Punta used its total voting strength.’ 

-v..r MOrTOVet : Bunta is entitled at the end 

-Of the freeze on part of its voting power to be reinvested 
-therewith, it is entitled to be assured that its property 

the shares affected which were, lawfully authorized 
-end are outstanding and for which it paid and which have 

w v.......... 

- 3 - 


-% 
3 


r * 


4 

-:8 

•1 

”'n 

■1 


1 
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know that the corporate assets in which it holds a 51% 
-ownership will not be merged, liquidated or distributed 
without its consent during the period that some of its 
^v>*M*4bare.«awner&hi.p becomes non-voting for management pur- 
*jpo»ed, This does not give Pangor Punta a negative vote 
Tyda suggested by the plaintiffs, it merely recognizes the 

ct that Bangor Punta is a 51% owner of the enterprise 

... 

,*ap4, equity regardless of the size of its voting rights. 

V* > . ‘ . . .... , 

...:Th«, plaintiff has suggested that the declaration 
that Bangor Punta's non-voting shares are to be considered 
"outstanding for all purposes" suggests that they may be 
counted for quorum purposes. The Decree will therefore 


specifically provide that not only shall the 231,002 

ii.~ 1 • ' > ...... .. ,, . .►! ,i , ■ 

shares not be voted but they may not be countecf for quorum 




* •' < U #*•»•«. . 


purposes for the period of the injunction. 

... There is no prohibition in' Bie* Decree against an 
agreement between Chris-Craft and Bangor Punta for merger. 


liquidation or dissolution as the’ plaintiff seemingly 




suggests. The provision in the Decree is cfesignecl £o 
...prevent the confiscation, without such agreement, of the 

capita 1^ owned by Bangor Punta in £iper which Chris- 
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Craft might otherwise be tree to undertake albeit the 

holder of only a minority of the equity capital. The 

Court of Appeals has ruled that ownership of the equity 

capital was not to be disturbed; the questioned shares 

were not to be rooffered to the pubiic for sale; no 

new round of the control fight was to take place. 

Divestiture of the ill-qotten shares would 
not be appropriate under the circumstances 
of this case because it would be difficult 
to administer and would unnecessarily re¬ 
open the control battle. CCI understand- 

. ’ ably no longer desires to take control of 

a company that has been substantially 
changed. It seeks damages. 480 F.2d at 
379. 

The plaintiff states that the Board of Piper will 

i * f - j . . . i .... 

be deadlocked in the future. If so, and this is not 

' : »•* . i* •».*.».. . 

inevitable, the plaintiff will have gained an advantage 
that its equity voting strength did not entitle it to 
without the injunction. 

The plaintiff has requested a stay of the Decree 

pending appeal. However, none of the provisions operate 

— "" . ’ • » ' r . ... 

to the^disadvantage of plaintiff; they may not be every¬ 
thing that plaintiff hoped for. The notion that Piper 
'Will be more stable if the Court does not now suspend 
Bangor Punta's vote on the 231,002 shares anti undo the 




• -0— 
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vote thereof used in February 1971, seems at odds with 
reality. A stay pending appeal is not required if the 
object is really to add to the mandate of the Court of 
Appeals — revision of the mandate must come from the 
Court of Appeals itself. 

It therefore seems to the Court appropriate that 
the clock should start running now against the voting 
power of Bangor Punta's 23], 002 shares — not later, 

..There has been a de facto regency since 1069 in which the 
record fails to show any gains by Bangor Punta for itself 
or any of the true advantages of management control such 
as enhancement in the value of its ownership interest in 

Piper. In practical contemplation there has already been 

» 

a five year suspension of the use to Bangor Punta of 

* * * * * 4 

• the vote on the 231,002 shares and of its ability to compel 
a merger at any time. The Decree adds on a like period 

for the future. 

..... 

The plaintiff's application for a stay of the 

■ • < • * •.« 

Decree pending appeal is consequently denied. 

November 22, 1974 __;_Milton Pollack 

.. ... U.S. District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

x 

CHRIS-CRAFT INDUSTRIES, INC., : 

v. . 

PIPER AIRCRAFT CORPORATION, : 

HOWARD PIPER, THOMAS F. PIPER, 69 Civ. 2227 

WILLIAM T. PIPER, JR., BANGOR PUNTA : 

CORPORATION, NICOLAS M. SALGO, DAVID W. 

WALLACE, and THE FIRST BOSTON : 

CORPORATION, 

De fendants. 

. x 

Before: 

HON. MILTON POLLACK, 

District Judge 

New York, April 22, 1974 
10:00 a.m. 


APPEARANCES: 

PAUL, WEISS, GOLDBERG, RIFKIND, WHARTON & GARRISON, Esqs., 
Attorneys for Plaintiff, 

By: Arthur L. Liman, Esq., 

Jack C. Auspitz, Esq., 

Anthony M. Radice, Esq. and 
Richard A. Miller, Esq., of Counsel 


southern district court reporters, u.s. courthouse 

cm rv «<-»!*■► NEW YORK. N.Y. CO 7-4SS0 
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APPEARANCES 

(Continued) 
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WEUSTER, SHEFFIELD, FLEISCHMANN, HITCHCOCK 

Attorneys lor Defendants: 

Hangor I’unta Corp., 

David Wallace and 
Nicholas M. Salqo, 
lly: James V. Ryan, Esq., 

C. Kenneth Shank, Jr., Esq. and 
Robert A. Kandel, list]., of Counsel 


fc BROOKFIELD, 
Esqs 


SULLIVAN & CROMWELL, Esqs., 

Attorneys for Defendant The first boston 
Corporation, 

by: J. F. Arninq, Esq., 

C. W. Sullivan, Esq. and 
R. Urowsky, Esq., of Counsel 


CHADUOURNE, PARKE, WHITESIDE & WOLFF, Esqs., 

Attorneys for Defendants Piper Aircraft 
Corf>oration and Howard Piper, Thomas F. Piper 
and Willian T. Piper, Jr., 
by: Zachary Shinier, Esq., of Counsel 


THE CLERK: Chris-Craft v. Piper Aircraft 

Corp., et al. 

MR. LIMAN: Plaintiff ready. 

THE CLERK: Defendants? 

MR. RYAN: Defendants ready. 

THE COURT: All right, call your first witness. 

SOUTHERN DISTRICT COUNT REPORTERS. U.J. COURTHOUSE 
_ EOLEY SQUARE. HEW YORK. H.Y. CO 7-4SM 
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2 

MR. LIMAN: Sigmund Wahrsager, called as 


3 

a witness by the plaintiff, being first duly sworn, 


4 

testified as follows: 


5 

DIRECT EXAMINATION 


6 

BY MR. LIMAN: 


7 

MR. RY'.N- Your Honor, I believe it was Friday 


8 

we submitted a joint pretrial order to your Honor. I just 


9 

wanted to be sure you got it in chambers. 


10 

THE COURT: I don't intend to sign it. That may 


11 

be your statement of contentions and Mr. Liman's statement 


12 

of contentions and I will see what the proof is before 


,3 

I decide what the contensions should be or should have 


14 

been. 


15 

MR.LIMAN: May I proceed, your Honor? 


16 

THE COURT: Please go ahead. 


17 

Q Mr. Wahrsager, what is your occupation? 

X 

18 

A I am an investment banker, partner in the firm 


19 

of Bear, Stearns & Company. 


20 

Q How long have you been a member of the firm of 


21 

Bear, Stearns? 


22 

A I joined the firm in 1953, I believe, and I 


23 

became a partner in the firm in 1958. And I have been 


24 

with the firm throughout that entire period of time. 


25 

Q Are you a member of the Executive Committee 
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of the firm? 


Wahrsager-direct 


A Yes, I am. 

Q And Bear, Stearns is a member of the New York 
Stock Exchange and the other national exchanges? 

A Principal exchanges, yes, sir. 

MR. LIMAN: May I have m ap p e d , your Honor, Mr. 
Wahrsager's resume, your Honor, does it matter to you whether 
we continue with the exhibit numbers from the prior trial? 

If we do, it would be No. 154. If we don't, we can make it 


THE COURT: You make it any way that you find 
it convenient for you to refer to them. 


MR. LIMAN: I think maybe we should continue, 


then, 


It would be Plaintiff's Exhibit 154. 
(Plaintiff's Exhibit 154 was marked for 
identification.) 

Q Mr. Wahrsager, is this the resume of your 
gua 1 i f ica tons that you have prepared? 

A Yes, sir, it is. 

Q What is your responsibility at the firm of 
Bears, Stearns? 

A 1 am responsible for the activities of the 

Corporate Finance Department, that department at Bears 


southern district court reporters, u.s. courthouse 
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Stearns which functions in the area that is broadly de¬ 
scribed as corporate finance. This area comprehends 
public offerings, private placements, merg er and ac¬ 
quisition work, tenders, matters of that kind as distinct 
from general brokerage activity. 

Q Mr. Wahrsager, in the course of your duties as 
head of that department, are you engaged in the evaluation 
of securities? 

A Yes. 

' 

Q For what purpose? 

A For purposes of pricing determinations with respect 

to public offerings, for purposes of determining fair and 
equitable exchange ratios and merger, work for purposes 
in advising clients with respect to acquisition activity. 

I would say principally in those three areas. 

Q You also serve an the boards of a number of 
corporations, am I correct? 

A Yes, sir. 

Q Are these listed in the resume 158, Plaintiff's 

Exhibit 158? 

A Yes, they are. 

Q I am sorry, 154. 

MR. LIMAN: I would offer to save time, your 
Honor, 154 in evidence. 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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MR. RYAN: No objection. 

(Plaintiff s Exbibit 154 was received in 

evidence.) 

MR. LIMAN: I would mark as our next number the 
Dear, Stearns report, which has been furnished to the 
Court and to the defendants, dated April 1974. 

(Plaintiff’s Exhibit 155 was marked for 

identification.) 

Q Mr. Wahrsager, was your firm asked to express 
an opinion as to the value of Chris-Craft holdings in Piper 
A i rcra ft Corporation in August and September of 1969 on 
certain assumptions? 

A Yes, we were. 

Q Did you reflect your conclusions and reasoning 
in a written report? 

A Yes, we did. 

Q Is Plaintiff's 155 that written report? 

A It is that report. I am afraid that one 

of the charts is not appended. Chart C. 

0 Chart C fell off that one? 

We have now attached it. 

MR. Wahrsager, was this report prepared under your 
supervision? 

A Yes, it was. 
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dhbr Wahrsager-direct 7 

Q And was the analysis reflected in it done under 
your supervision? 

A Yes, it was. 

Q I would ask you to assume *-.hat on or about 
August 7, 1969, Chrism-Craft ov 295 shares of 

Piper Aircraft Corporation or appro .xmately 41 per cent of 
Piper's outstanding stock. 

I would ask you to assume further that Bangor 
Punta Corporation owned 501,090 shares of Piper or approx¬ 
imately 31 per cent of Piper's stock, those figures repre¬ 
senting Bangor Punta's actual holdings as of that date 

less the shares which the Court of Appeals held were 

cm 

unlawfully required. 

A Acquired. Unlawfully acquired. 

Q Acquired. 

And I would ask further to assume that the 
balance of Piper's outstanding stock, to wit, some 28 
per cent, was held by the public and that the control 
contest was still in progress. 

On these assumptions, are you able to express 

an opinion as to the value of Chris-Craft's holdings on or 

6 

about August 7, 19/9? 

MR. RYAN: Your honor, we object to the form 
of the question being posed to Mr. Wahrsager on the grounds 
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toahrsager-direct 


tnat it presumes tile wrong date. He is talking about 

August 7th and then Uangor Punta had 31 per cent. It is 

the position of the defendants that the key date is 

September 5th, which is the date which we received or 

purchased, acquired, our 50 per cent plus one share, and 

at that point Bangor Punta owned 37 per cent which it 

had acquired from the Piper family and then the hundred 

thousand shares during August. So we object to the questio, 
as posed. 

THE COURT: I think that the point that you are 
raising involves an issue of law which is better decided 
after all of the evidence is taken, and this is taken 
without prejudice to the resolution of that issue of 
law, and it doesn't mean that the assumptions are 
necessarily those that I consider appropriate to be made. 

I might add one further caveat so that Mr. Liman 
will have it in mind. 

I would find it difficult to assume that there 
was 28 per cent outstanding when there weren't 28 per cent 
outstanding under any circumstances whether legally ac¬ 
quired or otherwise. 

You may go ahead and answer it. 

fyan 

MR. .LIMAN : Rather than repeat the objection, 

the three witnesses or experts being offered all have the 
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same premise and we make the same objection. 

A Given the question that Mr. Liman has put to 
me, we formed an opinion, but under those conditions 
where 41 per cent is held in fact by Chris-Craft, 31 per 
cent is held by Bangor Punta Corporation, and the balance 
of the shares is held by the public. The balance 
being 20 per cent. 

We formed an opinion that the snares of stock 
owned by the Chris-Craft Corporation would have the value 
of not less than $72 per share. 

Q Mr. Wahrsager, when you say "the public? do you 
include in that term funds such as the Fund of Funds? 

A Yes, I am assuming that the public comprehends 
all shares not owned by the two contestants. 

Q I would ask you now whether you have also formu¬ 
lated an opinion as to the value of Chris-Craft' s holdings 
on certain assumptions which the defendants have proferred, 
to wit, it is September 5, 1969, that you assume that on 
that date Chris-Craft owned 697,495 shares or approximately 
42.4 per cent of Piper's stock; that Bangor Punta owned 
607,478 shares or approximately 37 per cent of Piper's stock, 
that being the number representing the difference between 
the 51 per cent that they held by the end of that day less 
the shares that the Court of Appeals held were unlawfully 
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acquired; and that you further assume that the balance of 

Piper's stock was held by shareholders other than Chris-Craft 

or Bangor Punta. 

On those assumptions, are you able to express an 
opinion as to the value of Chris-Craft's 42 per cent hold¬ 
ings? 

A It is our opinion that given those assumptions, 

42, 37, 21, if my arithmetic serves me, that the value 
would be not less than $72 a share. 

Q Would you tell the Court how you arrive at the 
opinions which you have just expressed that Chris-Craft's 
foldings would have a value of not less than $72 a share, 
and you may make reference to the report which I have marked 
for identification at this point. 

A In forming that conclusion, we have reviewed 
the data relating to Piper, to Standard & Poors, to 
Cessna, so as to determine»whether or not in any meaning¬ 
ful review of the data we could find relationships suffici¬ 
ently close that using these relationships one could 
determine a price for Piper Aircraft, ignoring the fact that 
there was in fact a hotly contested battle for control. 

The price that we arrived at is -- the prices 
that we have arrived at, given various assumptions, are 
contained in the report and are summarized on page 4 of 
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the report. 

Q What was your conclusion as to the price that 
a hundred share lot of Piper would have traded at in 
either August or September 5, 1969, absent the competitive 
bidding by Bangor Punta and Chris-Craft? 

A Absence the inflationary level of the market 
introduced by that competitive bidding, we would have assumed 
that Piper would have sold at about $52 in either August — 

Q Is that your best opinion? 

A That is our best opinion. — in either August 
or September. 

Q ilow did you arrive at that figure? 

A We considered a number of techniques. If I may, 
I would like to just have quickly gone through them. 

The technique A is a technique whereby we have related 
the price earnings ratio of Piper to toe price earnings 
ratio of Standard & Poors,^and in order to observe these 
relationships, I call your attention tc toe charts 
wnich are identified as Charts A and B, and tnese charts — 
MR. LIMAN: It may be easier, your Honor, so 

that you don't have to thumb through, because he is going 
to be going back and forth, if I jjst gave you another 
copy of A and B from the report. 

A These charts of A and B ought to be read in 
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connection with appendix D. 

Turning first to appendix D, appendix D — 

Q Wait for the Court to find it, Mr. Wahrsager. 

A Appendix D, your Honor, shows a relationship 
over time commencing from 1960 and extending through June 
of 1969. That relationship purports to show the relative 
ratio, that is to say, the price earnings ratios of Piper 
to the price earnings ratio of Standard & Poors. 

Q by Standard & Poors, you mean the Standard & Poors 

400? 

Mir 

A The so-called Standard & Poors 2 5 0 -e share index, 
which is a commonly accepted standard. The raw data 
upon which this appendix D was constructed can be found 
in appendix A which gives the price earnings ratio of 
Piper. 

That's in the last column, your Honor, appendix 
A and appendix B, which gives the price earnings ratio 
for the Standard &. Poors index. 

Q Did you chart the ratios of Piper's PE to 
Standard & Poors PE? 

A We did indeed, Mr. Liman, chart these results and 
they are contained in charts A and B. 

Q What observations and conclusions did you reacn 
from this analysis? 
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A Well, first turning to appendix D, we noted 
that there were two very different characteristics of this 
relationship over a period in time. In what we shall call 
the earlier case, chart A, which is the period when Piper's 
earnings were very sharply accelerating, and this can be 
viewed to be the period '63 to '65, that relationship 
was well below a hundred per cent, that is to say, the 
relationship of Piper's PI to the Standard & Poors PE 
was in every month substantially below a hundred per cent, 
and the line which is fitted to this data we have fitted 
on the chart is really 36 months of relationship. l.iis 

line essentially shows that irrespective of earnings 
level the relationship is fairly constant, the line is 
very close to being that of a horizontal line. 

And we have asked the computer to compute an 
equation so as to give a statistical formulation for 
these 36 separate identifications on the chart. 

And that formula -fit equation is shown in the box on 
Chart A. 

We now look at chart B and weshow characteristics 
of Piper's relationship to Standard & Poors, which are 
quite different. We rote that in 1966 the relationship was 
consistently below a hundred except for two months. 
Likewise, through the early part of '67 and then 


k. 


Hi 
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commencing in July of 1967 and extendingmrough the balance 
of ’68 the relationship E well above a hundred per cent. 
Characteristics are markedly different from that 
of the earlier presentation. 


And we have endeavored to again tc.ke these 
same 36 months on the cnart and fit a line, and 
we note that the characteristics in the second period are 
quite typical for a company in a cyclical enterprise; that 
is to say, the price earnings ratio tends to be high 
when the earnings are low, and vice versa. 

To illustrate for a moment what I am talking 
about, if we should take a level of earnings on 
chart A, and let us assume that that level of earnings is 
$3 , by quickly reading up the' vertical axis and finding 

the point of intersection, and then returning to the _ 

zero and then returning to the relationship shown on the 

left column, you will note'that the relationship is about 

8 / 10 . 

Take that same $3 earnings figure and go to 
chart B and you will note that the relationship is no longer 
8/0 but rather 1.1 times. So there are two different 
kinds of statistical behavior and they are quite pro¬ 
nounced, quite different, and that is the reason 
tnat we have seen fit to segment the period in the fashion 
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that I have just described. 

Q Having segmented the period in the fashion that 
you did, didyou reach some conclusion as to what would be 
the appropriate measure for determining the price that 
Piper would have sold at in August of 1969, absent the 
competitive bidding by Bangor Punta and/or Chris-Craft? 

A Yes, yes., it was our judgment that the 
period immediately preceding would be of more controlling 
influence than that of the earlier period and we constructed 
a formulation based upon the equation shown here and 
the result of that formulation is expressed by the price 
that was in fact determined. 

Q What earnings figure did you use for Piper? 

A We used, Mr. Liman, an earnings figure of 
$2.86 a share. 

Q Where did you get that from? 

A That was derived'from chart A, I believe -- 
I am sorry, appendix A, which would have been the 
12 months running earnings, the last 12 months by a knowl¬ 
edgeable investor. 

Q These were Pipe/s last reported earnings that 
would be reflected in that figure? 

A Yes. It doesn't represent the results for 
any given fiscal period, but rather a running 12 months 
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c . * 

figure. 

Q Is that an accepted method in securities analysis 
by investment bankers? 

A Yes, it is . 

Q When you took the $2.86 earnings for — wa$it 
for the 12 months, 12 running months ended June 30, 1969? 

A I believe approximately that. If I may refer 
to the appendix, I can be more precise. 

Q I wish you would. 

A That would be -- if you look at appendix A, 
that would be alonga-ede the month of July, $2.86, and again 
$2.86 is in August. This is before a 9 cent extraordinary 
loss . 

Q Now — 

A These are the earnings that would be in the 
investors consciousness, in viewing a prospective buy/no buy 
decision with respect to Pjiper. 

Q What conclusion did you reach >lying 

those earnings to the imputed -- 

A The application of the formula produced an i 
18.7 PL for Piper. If we take this 18.7p oin t -?PE and we 
multiply it by 2.86, that would achieve a result of 
fifty-three and a half dollars. 

Q Do you recall what the premium over the Standard & 
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Poors PE you assigned to Piper in August of 1969? 

A Well, the relative premium used in the equation 
was 113.6 per cent. 

Q You have read Mr. Fitzgerald's testimony and 

report; am I correct? 

A Yes. 

Q And do you recall that in predicting the price 
in May of '69 he used a relative premium of 1.25 over the 

Standard & Poors multiple? 

one 

A He did use the A point 25 -- 125 per cent. 

Q If you used that wouldyou have gotten a higher 

projected market price for Piper? 

A Yes, we would have. 

Q Why did you not use that methodology? 

A Mr. Fitzgerald's point of view was not sub¬ 
stantially different from our own. He simply derived 
his 125 per cent by confining himself to a shorter time 
period than we did. He produced that 125 per cent by 
looking at a point in time 13 weeks prior to the end of 
1968. We looked at it over a 3-year period. 

Q And that resulted in a slightly lower PE? 

A In the case of our calculation. 

Q Yes, sir. 

A But the essential methodology was analogous. 

s 
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Q Having arrived at, by this method, a market 
price for a hundred share lot of Piper in August of 1969, 
did you do the same thing for September 5th of 1969? 

A Yes, we did. 

Q What was the market price for then? 


A I don't believe that there was any substantial 
difference. 

Q It is set forth in your report? 

A It is set forth in our report. 

Q Would you give both figures, August and September? 

A Both figures were calculated to be precisely 
the same, 53-1/2 in each case. 

Q Did you employ any other securities analysis 

techniques to determine whether the figure that you had 
arrived at was a reliable forecast of what Piper would have 
sold at during this period? 

A We used other te£hniques, Mr. Liman. I \rould 


now like, if I may, to discuss technique C and skip B 
for the moment. We will come back to B and D later. 

In looking at the raw data, of the absolute price 
O f to tne absolute price of Cessna, this raw data 

can be shown on Exhibits A and Exhibit C respectively. 

We noted that there was a very interesting symmetry 
to the data, and we struck a relationship shown 
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in Exhibit F, the last column of Exhibit F, which shows 
nothing more than a comparison of the price of Piper to 
the price of Cessna. 

You will note in the early years that this re¬ 
lationship shows Piper selling consistently higher than 
Cessna 

Ce e& a - n , that is surely true in 19 60; in 19 61 lower for the 
most part; again lower in 1962, '63, '64. Commencing 

in the middle part of '64 there appears to be a reasonable 

P.ptr 

relationship as between the price of pap er and the price of 

Cessna 

Ceooa n. This is — 

Q Did you say the last column or the first column? 

I am sorry. 

A The last column. The last column shows the 
relationship of the — I am sorry, I should have said the 
first column. I'd better go back and reconstruct 
that. 

We note that for. the period 1960 that Piper sells 
at or above that of Cessna. It says below in 1961 and '62, 
'63, and it says above consistently from the period '64 
through to the end of 1969 . 

That relationship is shown in chart C and if we 
examine chart C 

MR.LIMAN: Here, your Honor, is an extra 

copy of C. Could you pass this to the Court? 
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A If we examine chart C, we show a relationship on 
the vertical scale of 90 to 150, and we plot these points 
in time from '64 through '69 and we note a distribution 
curve, a relationship gradually approaching that of a 
hundred, and that is in fact the estimate that we used on 
page 9 in the prediction of the price of Piper on a given 
point in time, as related to the price of Cessna. 
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Mr. WahrsagSr, did you reach a conclusion as to 
what the ratio of Piper's price to Cessna's price would have 
been in August and September of 1969 on the basis of that 
methodology? 

A Yes, we did. 

Both results are contained on Page 4, Column C, 
and assuming that the price of Piper would have been 
precisely the same as Cessna, we would have predicted a 
price of 52 in August and a price of 54 in September. 

Q What was the actual mean that you arrived at of 

the difference between the price of Cessna and Piper during 
this period? 

The actual average over the period '60 to '68 was 

You used 100% for August and September of 1969? 
Yes, we lid. 

Why did you reduce the percentage from 108 to 100? 
We might just as well have used 108, but if you 
the chart there does appear to be a slope downwards 
general tendency of the points on the chart. 

So, you dropped your 108 to 100%? 

Yes. 

It is your best judgment, looking at the Cessna 
data, that Piper stock would have sold at a relationship of 


A 

108%. 

Q 

A 

Q 

A 

look at 
in the 
Q 

A 

Q 
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2 

100% to Cessna? 


3 

A Yes. 


4 

Q Was there a stock split in Cessna? 


5 

A Yes. That calculation was, in fact, taken into 


6 

consideration. 


7 

Q Cessna split two for one? 


8 

A So we merely had to double the price in order to 


9 

arrive at a point of equilibrium. 


10 

Q Did you attempt, in other approaches, to determine 


11 

the market value of 100 shares of Piper in August and 


12 

September of 1969 absent the control — 


13 

A We made three additional calculations. 


14 

If I may take up calculation D, calculation D is 


15 

an attempt to make some meaningful correlation between the 


16 

price earnings ratio of Cessna and the price earnings ratic 


17 

of Piper, the relative ratio. If we look again at Exhibit F, 


18 

the second column -- 

* 


19 

THE COURT: Are you talking about Appendix F? 


20 

THE WITNESS: I'm sorry. 


21 

Appendix F is what I am talking about. 


22 

If we look at Appendix F, we find that these 


23 

relationships derived show a vast skewing, so vast in fact 


24 

that one wonders whether a mere relationship expressed as 


25 

between the relative PE and Piper and the relative PE of 
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Cessna would be a reasonable barometer for predicting price/ 
and we came to the conclusion that absent some adjustment, 
the mere use of this raw derivative would not permit of 
a useful guide. Therefore, what we attempted to do was to 
use the data in such a fashion as a better spread of data 
could be presented, and what we did, we made certain 
assumptions. We made an assumption that for any given point 
in time Piper would be viewed by the marketplace as having 
two characteristics. It would have the actual earnings that 
it showed, ana because it was a cyclical stock it would be 
an anticipation of earnings. When the earnings were low 
that anticipation would result in a higher anticipated 
level of earnings, and when the earnings were high, that 
anticipation would not be very much of an influencing 
factor, so it had a tendency to smooth the data. 

So, what we did was to take Piper's earnings over 
a period of time and calculate what those earnings would 
have been ly averaging the sum of the actual earnings and 
20% of the net worth. This is a very abstract and hypothetic 
calculation but it does, in fact, produce a result that we 
think is useful. 

Q To produce a result that has some emperical 
validity? 

A Yes. Over a period of time it stands up, and 
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2 

hence we may view that as a so-called calculation D, and 

3 

the results of calculation D are shown again on Page 4, and 

4 

these results, essentially, tell us within August, employing 

5 

this technique, Piper would have sold at 51 and in September 

6 

52-1/2. 

7 

Q On that basis, what have you computed as the ratio 

8 

between your hypothetical PE for Piper and the actual PE of 

9 

Cessna? Do you have that figure handy? 

10 

A^, The relationship of the hypothetical? 

11 

Q Right, to the actual Cessna PE. 

12 

A That is shown in the third column of Appendix F. 

13 

Q In fact, do you recall that Mr. Fitzgerald in 

14 

his approach to market evaluation in May related the PE of 

15 

Piper to the PE of Cessna? 

16 

A Yes, he did. 

17 

Q Do you remember what ratio he used? 

18 

A I believe that the relationship Fitzgerald used 

19 

was 157%. 

20 

0 So Piper's multiple ■ffbld be — 

21 

▼ 

A Its multiple would be 157% of that of Cessna’s 

22 

multiple. 

23 

Q Is your computation here a more conservative one? 

24 

A We belif **e it is. We belie’/e that our average 

25 

for the last three years is that of 116%. 

1 
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Q Did you use any other approaches to determine 
market value? 

A Yes. We used one other approach to determine 
market value. The same kind of calculation that I have just 
alluded to was used in juxtaposition with the price 
earnings ratio of the Standard & Poor 425, that is to say, 
we attempted to relate these hypothetical earnings, these 
averaged earnings, to a price to determine a statistically 
deprived price earnings ratio, and we related that price 
earnings ratio so derived to the Standard & Poor 425 
price earnings ratio. It is the same kind of calculation. 
That's why I have taken them in conjunction with -- 

Q Did you attempt this approach for the same reason 
you testified to before, because of cyclical — 

A It does produce a less skewing of the results, a 
smoother result. 

Q Did you believe .this was statistically valid? 

A Because it aid produce a result, yes. 

Q What conclusion did you reach from that method? 

A The conclusions reached from that method are 

shown on Page 4, and the employment of that method would 
have resulted in a price of 51-1/2 for Piper both in August 
and September. 

Q When you say that something is statistically 
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valid because it produces a result, what do you mean by that? 

A What I am trying to say by that, Mr. Liman, is that 
we have introduced this averaging technique. We cannot 
predi.t precisely why it works, but empirically we look at 
what the final ratios are, and if we observe the less 

skewing pattern, it means that it works. 

/ 

Q Finally, did yod use any other methods of 
conforming your forecast of the Piper price? 

A We used one other method which is not a market 
derived method but rather one which has been identified in 
this report as a so-called return on investment method. 

That discussion is contained on Page 11 of the memorandum 
attached. 

Q Would you describe that? 

A What we did here was observe that over the period 
of 1960 to 1968 in fact Piper earned 16% on its beginning 
equity and, in fact, during that period of time Piper had 
a payout ratio of 45% paid as earnings, so we started 
at the end of June, 1969, and we took their earnings forward 
based on the assumption that it would continue to earn in 
the future what it indeed earned in the past less what was 
paid out by way of dividends. Working this method through, 
by June of 1976 Piper would have earned, or would be earning, 
an estimated $6.08 per share. We applied what we called 




9 



= 


2428 A 


7 PGR 


Wahrsagor - direct 


a normal price earnings ratio multiple of 17, so at that 
point in time if one were willing to sell Piper, one could 
have realized $103.33. We discounted that value back to 
August and September. 

Q Using what discount rate? 

A A 14% disc* ant rate. 

Q How did you arrive at a 14% discount rate? 

A One might have used 12, one might have used 15. 

Q Does this represent a best judgment by you? 

A This represented our best judgment, and the result 
of the employment of this discount back resulted in the fact 
that 103.36 discounted back by 7% would have produced a 
present value of $41.31 to which was added the stream of 
dividend payments which aggregated $8.86. That is to say 
the discounted value of the payments aggregated $8.86 to 
produce a figure of $50.17. That is not a predictor using 
so-called emperical market judgment, but rather a totally 
different method. 

Q Why didn-i-% you use it? 

A Just as a confirming — why did I use it? 

Q What was the purpose of your using all of these 

various tools that you described beyond that of the 

comparison of the Standard s, Poor’s Piper PE ratios? 

A We looked for as many techniques, for as many 
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relationships, as we could that would provide us with some 
kind of insight, some kind of intelligent insight, as to 
what Piper must have responsibly been expected to be 
selling for in August, in September, absent the influence 
of the contestants having pushed the market up. 

0 What was your bottom line in terms of your best 
j udgment 1 

A Our best judgment giving effect to techniques 
A through E inclusive was that a 100 share value of Piper, 
a 500 share value of Piper, m..ght be said to have been 
not less than §52 at or about this date. 

Q By "this date", you mean September 5 and August 7? 

A It would not vary as between these two points 

in time. 

0 Mr. Wahrsagor, did you then make an effort to 
determine what the value of Chris-Craft's block would have 
been on either August 7th ®r September 5th on the different 
assumptions I have given you that either Bangor Punta owned 
31% or that Bangor Punta owned 37%? 

A Yes, we did. 

0 What conclusions did you reach as to what the 
value of the Chris-Craft block would have b^en and how did 
you arrive at it? 

A I asked my colleague, Mr. SarjaJ . 
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Q YOur colleague, Mr. 6eg ol , is not Herbert Sta g ;* 1 ~ 
A Mr. L eo nar d S«ga-i, who is somebody familiar with 
sophisticated statistical techniques, to determine for me 
what the statistical probability would be given the splits 
that you have indicated in your question, 41, 31, 28 or, 
alternatively, 42, 37, 22. In each case, assuming that 
the parties had a 50 - 50 chance of reachinq each holder, 
and assuming, further, that nobody would be splitting the 
sale, selling to either one or the other, given those 
relationships, Chris-Craft would have been an overwhelming 
statistical probability, chance, of having gained control. 

Q When yon say, "overwhelming", what do you mean? 

A Statistically in each case the statistical 
probability can be calculated to be in excess of 99%. 

THE COURT: You are talking about cash on the 

barrelhead for this stock, aren't you? 

THE WITNESS: Cash on the barrelhead or some 
package of securities that would appear to be worth to the 
recipient as much as cash on the barrelhead. 

THE COURT: You could figure out what cash is 

worth to the recipient but when you come to evaluating 
a bundle of securities to the recipient, that's subjective? 


THE WITNESS: It is more subjective than value 


in cash. 
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T11E COURT: Did your statistical possibilities 

take into account the values of handing over securities 
instead of cash? 

THE WITNESS: No. 

THE COURT: You may proceed. 

HY MR. LIMAN: 

Q Did you, Mr. Wahrsagor, compute what the 
statistical probability of Han.,or I'unta prevailing in Auqust 
b£ 1969 on the assumption that the exchanqe offers closed 
with Bangor P&nta leading -15V, to 41 r? 

IHL COURT: Prevailing as to what? 

MR. LIMAN: Getting majority control. 

THE COURT: Getting the majority or control? 

MR. LIMAN: Majority. 

A We made such a calculation, and just as the odds 
favored Chris-Craft given the two earlier recitals, given the 
two earlier scenarios, the <5dds would favor Bangor Punta 
in excess of 99%. 

Q Having made your determinations as to odds, and 
I should say as an investment banker before you received these 
statistics, did you have some judgment as to what the odds 
would be in this contest? 

A I thought that the odds vould favor Chris-Craft in 
the first case and Bangor Punta in the second case. 
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Q By "the second case", what do you mean? 

A The case where you have reversed the finish 
and Bangor is in fact ahead. 

Q 45 to 41? 

A 45 to 41, yes. The fact that it was as high as 
it came out to ne was a bit of a shocker, but I would have 
expected that the odds would have favored the parties given 
these various scenarios. 


Q Did you then attempt to reach an opinion as to what 
che value of the Chris-Craft block would be? 

A Yes, we did. 

Q How did you do that? 

A We considered a number of things. 

We were influenced by the fact that they did have 
a commanding leading position in terms of ultimately 
achieving control. We looked at what the pattern of the 
parties had been in purchasing stock. Chris-Craft had 
paid $65 for some 300,000 of stock. Bangor had made a 
deal with the Piper family which, presumably, was worth 
no less than 80. Bangor bought stock in the market in 
excess of 80. These were all elements that we considered. 

Then we looked at what in fact empirically people 
did, what a reasonable expectation of what people would 
do in a contested situation. 
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2 

In our list of appendices you will note two 


3 

appendixes on this point. One is shown as Appendix G, 


4 

which describes the kinds of premiums that were paid in 


5 

cash tender offers. Wc looked at contested tender offers 


6 

where you had two parties who were vigorously voting for 


7 

control, and we looked emperically at what kinds of 


8 

premiums were paid in order to achieve control. 


9 

These results are summarized on Page 13, your 


1 ft 

Honor, where I say that in Appendix il data is presented.on 


11 

contested bids during the same period of time. Of the 


12 

twelve cases studied, five of them showed premiums of 100% 


i:i 

or more and three were in excess of 75%. 


14 

Taking all of these elements into consideration, 


15 

not any one, it is my professional judgment that control 


16 

premium would be such as to give an ultimate value to the 


17 

Chris-Craft holdinqs of not less than $72 a share. 


18 

Q When you say, "control premium', does that figure 


19 

represent a premium on the assumption Chris-Craft had 50% 


20 

of the stock? 


21 

‘ 

A It had 50% of the stock. 


22 

Q Is it the same price as if Chris-Craft had 51% 


23 

of the stock? 


24 

A Yes. It is that same price. 


25 

Q In your opinion, would the Chris-Craft block of 



SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 

FOLEY SQUARE. NEV YORK. N.Y. CO 7-4SS0 






- 








1 

13 PGR 

Wahrsagor - direct 2434 A 33 


• 

2 

41% under 

th i circumstances that you have been asked to 



3 

consider 

have had a value of $72 a share? 



4 

A 

Yes. 



5 

Q 

Can you tell me whether in reaching that conclusion 



6 

you took 

into account the fact that Bangor PUnta owned 



7 

either 37% or 31%? 



8 

A 

Yes, we took that into consideration. 



9 

Q 

Did you take into account that Bangor PUnta had 



10 

resources 

at its command to bid? 



► 11 

A 

It did in fact have resources. 



; 12 

Q 

Did you take into account that it had an alliance 



1 * | 

with the 

Piper family? 




A 

Yes. All these elements were taken into 



15 

consideration. 



16 

Q 

After considering them, your opinion remains that 



17 

1 

it was $72 a share that Chris-Craft could have gotten for 



1 18 

its stock 

0 

* 3 



19 

A 

That was our opinion as to what it was worth, 


20 

given the 

conditions that I have recited. 


21 

Q 

Mr. Wahrsagor, have you been asked now to make 


22 

an evaluation of the value of Chris=Craft's minority 


23 

position 

once Bangor Punta gained over 50% of the stock of 


24 

Piper on 

September 5, 1972? 


25 

A 

Yes. 
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Q You have assumed that Chris-Craft owned on that 
date approximately 42.4% of Piper stock; am I correct? 

A 42% is correct. 

Q You have assumed that Bangor PUnta owned 
approximately 51%? 

A They had control, yes. 

Q You have taken into account the fact that Bangor 
Punta as holder of more than a majority had the power to 
compel a merger? 

A Yes. 

Q Have you taken into account tpe fact that if it 

compelled a merger the dissenting stockholders would have 

appraisal rights? 

A Yes. 

Q Have you taken into account the fact that on 

September 5 Bangor Punta had not announced a plan of merger 
or announced the terms or Riming of any such plan? 

A Yes. 

Q Are you able to express an opinion as to the value 
of Chris-Craft 1 s holdings on September 5 under those 
circumstances? 

A Well, on September 5, given those circumstances, 

I don't believe it would be possible to express an opinion 
as to value because I don't believe that the stock was 

{ 
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2 

susceptible of evaluation at that point in time; in other 


3 

words, other than selling it to Bangor Punta it is 


4 

5 

perfectly clear to me that nobody else would stand in 

shoes 

Chris Craft s sliuj.es, exchanging their position for that 


6 

of Chris-Craft, and the stock was inherently unmarketable 


7 

unless one were successful in getting either a no-action 


8 

letter or registration statement from the SEC. 


9 

THE COURT: Or registration from what? 


10 

THE WITNESS: Or a registration statement from 


11 

the Commissione*. 


12 

THE COURT: What do you mean by "registration 


13 

statement from the Commissioner"? 


14 

Q Effective, do you mean, through the Commission®#? 


15 

A What I am suggesting is in the absence of the 

■ 

■ 

16 

obtaining of a no-action letter or an effective registration 


17 

statement, I don't believe that the shares could be 


18 

publicly distributed. 


19 

THE COURT: In other words, you think it was 


20 ! 

essential to h. /e a registration? 


21 

THE WITNESS: Or a noXaction letter. 


22 

THE COURT: Either? 


23 

THE WITNESS: Either one or the other. 


24 

THE COURT: Why a no-action letter? 


25 

THE WITNESS: Let's put it this way, your Honor: 
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2 would think that our counsel, i* we uere to take up th£ 

3 matter with him of disposing of 700,000 shares of stock, 

4 would not have been willing to issue an opinion that those 

5 shares could be sold absent a registration statement. 

6 jj THE COURT: Did you ever ask him? 

7 THE witness: I have not asked him, but I have an 

8 opinion not from my counsel but from counsel that was asked 

8 such an opinion by Paul Weiss which generally runs to that 


effect. 

Q That's Mr. Kripke? 

A Homer Kripke. 

Q What was the date of that opinion? 

A April of 1974. 

Q As an investment banker, could you see whether 
you would have been willing to undertake the distribution 
of the shares absent the registration statement or a 
no-action letter? 

A I would not have been. 

THE COURT: Why? 

THE WITNESS: I would not have been willing to 

run that risk, your Honor. 

THE COURT: What was the risk? 

the WITNESS: The risk is that we may have been 
deemed to at some later point in time by the SEC to have 
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Wahrsagor - direct 
engaged in an unlawful distribution. 

THE COURT: I thought you were telling Mr. Liman 

for the lest ten minutes that you were assuming that control 
resided in Bangor Punta and that Chris-Craft stock was 
unmarketable generally? 

THE WITNESS: Yes. 

the COURT: Why did you need a registration? 

THE WITNESS: I don't believe that our counsel, 

given a quantity of the stock involved here, which was some 
42%, even conceding that Bangor had control, would have 
been willing to give us an opinion, an unqualified 
unconditional opinion, that such shares could be sold. 

the COURT: Are you assuming that Chris-Craft 

was in common control of Bangor Punta? 

THE WITNESS: I think that that theory might 

very well have been alleged by the staff of the Commission 
in seeking a no-action letter. 

THE COURT: Did you give any credence to such a 

theory? 

THE WITNESS: I would. 

THE COURT: You would? 

THE WITNESS: I would give credence to v_he theory 

expressed by the staff, whatever their theory was. 
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2 BY MR. LIMAN: 

Q In fact, you have read the Goldman Sachs report, 

4 have you not? 

5 A Yes. 

Q Their report also speaks of a registered 
distribution, am I correct? 

A Yes, it does. That's the method that they intend- 

| ™ E C ° URT: Do you alwa V s accept the opinion of 

1 |l Goldman Sachs? 


11 


THE WITNESS 

But I accept the opinion of counsel 

12 

i:i 

they? 

THE COURT: 

Goldman Sachs are not lawyers, are 

14 

1 


THE WITNESS 

I accept the opinion of my counsel. 

15 

and I 

have read — 


ifi 


THE COURT: 

I want to know to what extent you 

17 

accept 

Goldman Sachs' 

opinion. 

ii 

li 


THE WITNESS: 

On* this issue I don't believe it 


wc-cd be controlling. 


20 I BY MR. LIMAN: 

Q If Chris-Craft came to you in this minority 

22 position on September 5 and said that they wanted to get 

23 out of Piper and they wanted to get out at the best price 

24 . , 

they could get, what would you have counseled them? 

25 

A My recommendation would have been that the best 
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2 

price, the optimum position, would be to have a public 

3 

offering. 

4 

0 In your opinion, could its block have been placed 

5 

with funds? 

6 

A I don't believe so. 

7 

Q With other industrial corporations? 

8 

A Not in my opinion. 

9 

Q Other than a sale to Dangor Punta, is there any 

10 

other method other than of public distribution that you can 

11 

Chris-Craf t' s block would have been liquidated by 

12 

means of? 

13 

A They could have passed it out to their shareholders. 

14 

but that's not what you are referring to. 

15 

Q To realize money. 

16 

A None that occurs to me. 

17 

Q Would you outline what would have been required 

18 

m order to proceed with tl)e public distribution via the 

19 

registration statement? 

20 

A Well, this assumes that we were mandated in 

21 

September. 

* 22 

0 Yes, s_r. On September 5 we came to you. 

23 

A September 5 is very close, your Honor, to the 

24 

end of the Piper fiscal year. Their year ends September 30. 

25 

I think that if we assume that a registration statement or 
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a no-action letter is required — I „ ould like to make that 
assumption for this purpose — wo would have required an 
AY audit for the year ended September 30th. The actual 
preparation of the registration statement, I think, would 
not have been an arduous undertaking. I think that could 
have been done within a couple of weeks. That would have 
taken you to mid-October. The actual availability of the 
audit would not have been a difficult undertaking under 
normal conditions, but in point of fact the audit here was 
not really signed off until May of 1970 for reasons dealing 
with the retrofit program on the Twin Commanche. The whole 
question of reserves necessary to make £££££ for customers 
guarantee, et cetera -- 

Q Is it fair to say you would have wanted that 
twelve-month audited statement to make this distribution? 

A Yes, I think so. 

Q Either by a no-action letter or by means of the 
registration statement? 

A Yes. I think we would have awaited the receipt 
°f the twelve-month audit, and that audit came in ultimately 
not substantially different form in numerology in what 
Piper's early estimate was. I think they earlier estimated 
earnings of *2.98, and after much going back and forth on 
this question of the reserve adequacy the ultimate figure 


SOUTHERN DISTRICT COURT REPORTERS U S COURTHOUSE 





21 PGR 


2442 A 


41 


Wahrsagor - direct 

2442 A 

was, I believe, 2.91 or*2.92. 

Q You say their audited statement was not released 
by their accountants until May of 1970? 

A May of 1970, when they finally signed off on this 
last issue. 


Q In addition, if you proceeded via a registration 
statement, you would have to wait for the statement to 
become effective through the Commission? 

A That's right. 

Q That does not take one day normally, does it? 

A Not normally. There is a time period. Anybody 

V\ou 

can speculate as to^long it would take. It is my judgment 
the earliest realistic date, assuming that everything were 
to move with dispatch, would have been January of 1970. 

Q Would that have required the cooperation of Piper 
and the Bangor Punta directors on Piper's Board? 

A Piper as a registrant would have been responsible 
for the disclosure contained in such. Chris-Craft would 
have been in the position of a selling shareholder. 

Q Mr. Wahrsagor, was timing critical here in terms 
of a public distribution of Chris-Craft stock? 

A Yes. 

Q Why is that? 

A Well, I think that the timing is critical largely 
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by reason of the market. The market in this period showed 
a very considerable worsening, if you note. Page 17, the 
S and P index in November has gone from 103 to 93. That's 

a pretty sharp downward movement. The relative PE has 

iu.4 

gone from *6-4 to 15. I'm sorry — the Standard & Poor 
PE. Cessna's market has gone from 23-5/8 to 17. its PE 
has gone from 10.5 to 7.6. In point of fact there has 
been a deterioration of the market here, a deterioration 
that continued into 1970. There was an interim rally 
until you get a real collapse by the summer of 1970. 

THE COURT: Did you foresee that deterioration? 

THE WITNESS: No. 

THE COURT: Didn't statistical studies tell you 

that was coming? 

THE WITNESS: No, sir. 

THE COURT: Did you take into consideration in 

giving the ^72 valuation this deterioration? 

THE WITNESS: No, sir. 

BY MR. LIMAN: 

0 Did you check to see what the forecasts were? 

A The forecasts of what? 

Q The forecasts of Piper's earnings in general. 

A There were several forecasts available and these 
forecasts were in the range of $3 plus. 
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2 

Q Did any of them predict a collapse of the economy 

3 

in 1970? 

4 

A There may have been somebody who did. I didn't. 

5 

and I was not aware of anybody else who did. 

6 

Q Would it be fair to say that you would not have 

7 

expected the parties in this case to pay as much as $80 a 

8 

share up through September of 1969 if they forecast a 

9 

collapse of the economy and market? 

10 

A I don't think they envisioned that. I don't 

11 

think they visuaied the collapse that ultimately occurred. 

12 

THE COURT: That was not the question. 

13 

THE WITNESS: Would they have paid $80? 

14 

Q If they visualized the collapse. 

15 

A I don't think they would have. 

16 

Q When you look -- 

17 

THE COURT: Do you know what the purpose was of 

18 

either party in buying this stock? 

19 

THE WITNESS: Of either party, sir? 

20 

THE COURT: Had you ever questioned either party 

21 

as to what their purpose was? 

22 

THE WITNESS: Which purchasers are you referring to' 

23 

THE COURT: Talking about the stock you say they 

24 

would not have bought at $80. 

25 

THE WITNESS: Well, if they visualized the 
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collapse, I think it is questionable whether they would have 
bought the stock. I understand what their purpose was. 
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THE COURT: What was their purpose? 

THE WITNESS: I think each of their purposes 
was to achieve control. 

THE COURT: ’ For what reason? 

THE WITNESS: For all of the attributes that 
follow control. 

THE COURT: What was the value of that control 

if you knew their purposes? 

THE WITNESS: I am afraid, your Honor, I am not 

with you. 

THE COURT: Maybe I am getting ahead of the 
story. I will withdraw it for the moment. But you might 
think about it. 

The Court asked if the parties could achieve 
control. What was, in your opinion, the value of control 
here? 

THE WITNESS: The value of control was the 
premium implicit in being in a control position. 

THE COURT: Read that to me, will you please. 

(Read.) 

THE COURT: Go ahead. 

Q You have no doubt as an investment banker, do you, 
that control demands great value. 

A I believe it does. 
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2 

Q In the marketplace? 


3 

A Yes. 


4 

Q Picking up on a question that his Honor asked. 


5 

c 

did the multiple of Standard & Poors in August of 1969 


b 

suggest an anticipation by the market of a collapse in 


7 

8 

n 

1970? 


A No. 


y 

Q Going back to the underwriting distribution of 


10 

Chris-Craft 1 s minority position, were there certain char¬ 


11 

acteristics of this underwriting that you would describe 


12 

as not normal in underwritings? 


13 

A Yes. 


14 

Q Would you tell the Court what those characteristics 


15 

were? 


16 

A Piper Aircraft has a capitalization, I believe. 


17 

of 1,650,000 shares of stock. At the time that you 


18 




would have requested an underwriting on behalf of your 


19 

client, there was then outstanding in the hands of the 


20 

public, that is to say, everybody other than llangor and 


21 

Chris-Craft, some 80,000 shares of stock. You are talk¬ 


22 

ing about selling 700,000 shares, and in my experience 


23 

, -don't 



that s a pretty substantial addition to the -f-iew of a 


24 

stock that is very inactive. I think that would make it 


25 

unusual to begin with. 
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Q Is it easier to sell a large block where there 
is no market than where there is a small float outstanding? 

A I think so. I think the market can only be an 
embarrassment rather than a plus. 

Q Why is that? 

A Well, if your discount from the market is 
extraordinarly high, it appears to suggest that there is 
some unusual features attributable to this and one ought 
to take a second look at it. It should cause one to 
look more closely, to be somewhat cynical. 

Assuming the other position, assuming that yaur 
prospective offering price is substantially higher than the 
market, that causes other difficulties which are perhaps 
more obvious. 


If we have got to start selling at 10, it is 
difficult to sell an offering of 700,000 shares at 20. 

Q In your opinion,’what would the announcement of 
an offering of 700,000 shares approximately have on the 
market that had 80,000 shares as a total flow? 


A We have opined in the memorandum we would 
have expected that it would have had a deleterious effect 
and we have tried to quantify it in the range of 10 to 
15 per cent. 

Q Were there other characteristics of this proposed 
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underwriting that are not normally found, Mr. Wahrsager? 

A I don't believe that there would be any in¬ 
stitutional interest in this offering, and I think it would 
require really a broad retail distribution. I don't think 

one could anticipate making group sales to the trust 

of 

department of the Morgan Guaranty Trust the Chemical or 
antyhing of that kind. I think this is strictly a retail 
distribution. 

Therefore, I feel that there would have to be 
an additional discount element, if you will, as an induce¬ 
ment to the prospective buyer. 

Q Were there any characteristics of this under¬ 
writing that were unusual and created by uie relationship 
between Bangor as the controlling party, and the seller, 
as the minority party? 

A Either it would oppose a question that would be 
not unreasonable as to why., Bangor isn't buying it at this 
price. The prospective investor would ask himself that. 

And you would also have all of the kr d s of language in 

prospctWs 

the prooee t ne that would run to the question of the -- 
their ability to merger and their -- I presume their 
unwillingness to make a positive statement as to the 
terms and conditions under which they would merge. 

Q Would you, as an underwriter approaching this. 
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expect that Bangor, as a reasonable businessman, 
would commit itself in the prospectus that it would offer 
a price on a merger no less than your offering price? 

A I think they would make no such representation 
or commitment ■fe-trfe rather than make the representation that 
there is no assurance that in any prospective merger 
the shareholders participate in this offering will receive 
as much as they're paying here. 

Q Normally, in an underwriting, when is the price 
fixed? 

A Usually the night before or the very day of the 
offering. 

Q Taking what you said was the earliest realistic 
dace for a public distribution at the end of January 1970, 
would you tell us what the price you would have forecast 
that Chris-Craft could have received and how you arrived 
at it? j 

A We have used it — 

MR. RYAN: Your Honor, again we renew our 

objection. We are now in January. 

THE COURT: The reason we moved into January 
was, I suppose, the witness says he would take a little 
time and expense to get going on this, and this is based 
on assumptions on assumptions on assumptions. We will 
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take them all and consider the legal consequences of all 

9rof*r 

these assumptions, if any, at a prip»r time. 

Q Are you saying, Mr. Wahrsager, that you would 
not have underwritten this without 12-month financials? 

A Yes. 

rea<^ 

Q And those 12-month financials weren't at least 

h 

until May of 1970? 

A Yes. 

Q And that's not an assumption, that's a fact? 

A That is a fact. 

Q Let us take the end of January 1970. How would 

| 

priced 

you have pl -a- «o -d this? 

A By the employment of the same four methods that wer< 

developed earlier, that is to say, method A relating 
Piper's earnings to the Standard & Poors; method B re; ting 
the so-called hypothetical earnings to the Standard & 

Poors; method C relating the price to Cessna; method D 
relating the price — the hypothetical price earnings 
ratio to the actual price earnings ratio of Cessna. 

We believe that in January the price would have been 
approximately $40 a share unadjusted for any discounts that 
we introduced. The discounts that we have introduced, 
which we have identified earlier as being the announce¬ 
ment, and the pressure that that would create on the price 


SOUTHERN DISTRICT COURT REPORTERS, U S. COURTHOUSE 




1 


dhbr 


Wahrsager-direct 


2452 A 


51 


2 

of the stock, to concession from market in order to make 

3 

it attractive in the hands of the purcnaser; and C, 

4 

the larger than normal underwriting spread we have 

5 

calculated to be a 25 per cent discount which would have 

6 

reduced the $40 computed price to a $30 realizable price. 

7 

We then consider the extent of the negagive im¬ 

8 

pact introduced by this issue- this very serious issue, re¬ 

9 

lating to the Twin Comanc. the adequacy of the reserve. 

10 

in 

all of which would be spelled out in full^the prospectus. 

► 11 

MR. SHIMER: At this time I would like to 

12 

interpose an objection on behalf of the Piper defendants 

13 

to tnis consideration. At the initial trial the Court 

14 

ruled that as between the individual Piper defendants 

15 

aid Piper Aircraft Corporation and Chris-Craft, Chrism-Craft 

' 16 

was not damaged by alleged non-disclosure concerning the | 

17 

PA-30. NoWjhaving not appealed that phase and having been 

18 

foreclosed from further consideration of that, they are 

19 

bow. attempting to get the same result by removing the amount 

20 

from the bottom and I believe that is totally improper. 

21 

MR. LIMAN: I am not trying to do any such 

22 

thing, your Honor. I am asking him what he would have had to 

23 

disclose in the prospectus. Your Honor said we didn't 

24 

rely on the information concerning the Comanche and 

25 

Pocono in making the purchase. We didn't challenge your 
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Honor's findings on that. Mr. Wallace testified at the 
original trial that the Twin Comanche probably would have 
nad to be disclosed in a prospectus and I am not relying 

just on Wallace, I am asking this witness would it have 
had to be disclosed. 

A I believe that it would have to be disclosed, 

yes. 

Q If you were the underwriter, would you have in- 
isted on its disclosure? 

A I would have insisted on its disclosure and 
I would have hoped it wouldhave been brought to my notice 
in order for it to be disclosed. 

Q Did you make a prediction on that basis as to what 
might be the effect on your underwriting? 

A We made a prediction. It is a very loose pre¬ 
diction and it is very difficult to quantify. We have 
stated in our report that it might have affected the price 
by as little as 5 per cent or as much as 25 per cent and 
we have adopted merely another 10 per cent discount factor 
m order to try to cover such contingencies. 

Q What does that bring you to? 

A That would bring us in January to a price, 
a net realizable price of 27. 

Q Now I want you to give me an underwriting price 
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2 

based on an assumption. I will ask you to assume that 

3 

9i per* 

the 12-month figures of -p*p«r were released by Arthur 

4 

Young by November and that the registration statement or 

5 

no-action letter and all of the other steps that you were 

6 

required to take had become consummated so that you could 

7 

make your distribution by the end of November 1970. Have 

8 

you made a computation? End of November 1969. 

9 

A We have made such a calculation. 

10 

Q What is your net figure to Chris-Craft? 

► 11 

A The net figure to Chris-Craft would either be 

12 

36-3/4 or 36-3/4 less this loper cent which we are 

13 

a fctributing to the revelation with respect to the Twin 

14 

Conunanche Retrofit. I have to be a little bit ambiguous 

15 

here because I am presuming that in their twin desire to 

16 

expedite the transaction, Bangor and Chris-Craft would have. 

17 

at a very early date, resolved this controversy and what 

18 

appears to be a burning issue might not have been such 

19 

a burning issue. 

20 

So that if the problem was not as serious so as 

21 

to require any important disclosure, then the realizable 

22 

price would have been 36-3/4 and again depending upon the 

23 

influence of this factor, it mighthave been 10 per cent 

24 

lower. 

25 

Q Let us go back to the actual date on which the 

•* 
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audited figures were released by Arthur Young in 1970. Car 
you tell me whether in your opinion the Chris-Craft block 
could have been distributed on that date? 

A I am sorry, in May of '70? 

Q If yOU had to wait until May of '70 for those 
figures to be released, if they weren’t released earlier, 
do you have an opinion as to whether it could have been 
distributed and, if so, at what price? 

A I think the ability to have effected a dis¬ 
tribution at that point in time would have been seriously 
impaired. 

Q Why? 

A Well, I think there were several things indicated 
m the release of the report, not least of which is the fact 
that ^iper earned half in the first six months, because 
these facts were released concurrent with the report, 
than they did in the first half of '69. The figures 
were exactly half. They earned 83 cents in the first half 


vs. a $1.66 


Tms surely — and then quite apart from the 
influence of the numbers and the fact that they subsequently 
recorded losses which we would not have known, the fact 
is we are getting into a very, very treacherous market, and 
even had the figures been quite the reverse, I am efraid 
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that my conclusion would be the same. 

Q Namely? 

A That May of 1970 was not a propitious time to 

effect a distribution. I don't think it could have been 
sold. 

Q You don't think it could have been sold? 

A I don't think it could have been sold. 

Q What about today, Mr. Wahrsager, do you think 
you could offer Chris-Craft stock through a public dis¬ 
tribution today? 

A I don't believe it could be done today. 

Q Why is that? 

A Despite the fact that Chris-Craft had a good 

year last year — 

Q You mean Piper ? 

A -- Piper, I am sorry, had a good year, having 
lost money in '70, in '71 and then unfortunately having the 
non-recurring loss in '12, they did post a good result 
in '73; and even assuming that their earnings are not 
substantially different from what they would have been in 
'74 — in '73 — in '74, I don't think this present climate 

permits an offering of the stock. 

Q Is this a market today in which there are many 
public offerings — 
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A There are few common stock offerings today of 
secondary issues, you might say. Let us put it this 
way: Both of secondaries and of secondary issuers today, 
you find very little of that. I think that new issue 
activity today is largely a function of perhaps doing some 
financing for utilities, common stock offerings and a 
very, very large amount of debt finances. 

Q D -*~ s your report show what price Piper was selling 

at in Hay of 1970 on the Philadelphia, Baltimore and Wash- 
ington exchange? 

A Yes, it does. 

Via. 

Q Had it dropped then to between^and and 518 a share? 
It is appendix A. 

A I know it is appendix A. Yes. m May we 

have a range of 18 high, 12 low, 12 close. 

Q In your opinion, Mr. Wahrsager, — you have 
participated in many underwritings, Mr. Wahrsager, since 
you have been at Bear, Stearns? 

A Yes. 

Q - am I correct that to have distributed Piper's 
stock either via a registration statement or a no-action 
letter, you would have had to put together a group? 

A We believe that this would have required a 
formation of a syndicate, yes. 
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° Ca " y ° U tel1 the Court whether in your opinion, 

ln te 7I n ° rmal di8tributi OhJin which your firm 

has prepared, whether this would have been an easy or dif¬ 
ficult underwriting to undertake? 


A I think it would have been a difficult one. 

Q Can you think of many more difficult? 

I am sure there are some more difficult ones, 

Mr. Liman, but I am also sure that this would not be vanila 
ice cream. 


MR. LIMAN: I have no further questions. 

I would offer his report, your Honor. 

MR. RYAN: Your Honor, could we have maybe a 
three or four-minute recess. 

THE COURT: Yes. We we ill take a recess. 
(Recess.) 

MR. RYAN: Your Honor, the plaintiff offered 
Mr. Wahrsager’s report in evidence and I would like to 
reserve my objections thereto until I finish my cross 
examination. 

THE COURT: Afl right. 

MR. RYAN: I think that is so for the other 

counsel. 

MR.SHIMER: That is correct, your Honor. 
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CROSS EXAMINATION 
BY MR. RYAN: 

0 Mr. Wahrsager, in your preparation for your 
testimony here today, did you read the decision of the Court 
of Appeals in this matter? 

A Yes, I did. 

Q Did you read the portion of the Court of Appeals 
opinion where the Court stated, "The measure of damages 
should be the reduction in the appraisal value of 
CCI's Piper holdings attributable to^PC's taking a major¬ 
ity position and reducing CCI to minority position and 
thus being able to compel a merger at any time."? 

A Yes, I did read that, Mr. ”van. 

U In the investment community, Mr. Wahrsager, 
is there a difference between an appraisal value of a se¬ 
curity for investment purposes and its estimated market 
value? 

A There may be. There may be a variance. 

Q But there are procedures for arriving at an ap¬ 

praised investment value arj an estimated market value? 

A Sometimes those methodologies differ, sometimes 
one is a function of the other. 

Q Well, in y a y i five methods you used, method E is 
a method; is that correct? 
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A Yes. That would be — I forgot how I referred 
to that method — return on investment. 

Q That is correct. 

A Yes. 

Q So that it would be possible for you to arrive 
at an appraised value of the Chris-Craft's Piper holdings 
on September 5, 1969? 

MR. LIMAN: Appraised or appraisal. 

MR. LIMAN: ^Appraised for investment purposes. 

A This question of what does "appraised" mean is 
a question to me, Mr. Ryan. Really, what does it mean? 

IN other words, appraisal has many meanings. There are 
appraisers who do appraisals, and they d ow' te actually 
go in and count the brick and mortar and machinery and 
price equipment. That is a kind of appraisal. 

The kind of appraisal that we performed in E is 
another kind of ap^aisal. What I was endeavoring to 
do was to make a market appraisal based upon my expertise 
as an investment banker. 

Q In other words, your conclusions, your opinion, 
is as to what you think the estimated market value of 

the Chris-Craft Piper holdings would be at the particular 
dates? 

A That was what in fact I attempted to do in 
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° In your conc iusion that the Chris-Craft or 

U,at Piper ShareS ”° Uld in this Augus t-September 

Period at S52 a share was your oprnion as to what the estiva, 

ed market would have been absent the fight for control? 

A That was my market appraisal, if you will. 

Q You have testified, Mr. Wahrsager, that in 

your opinion there was a premium applicable to the dominant 

position of Chris-Craft in August or September of 1969; is 
that correct? 

A Yes, sir, that is my testimony. 

Q And t* 15 Premium was 40 per cent over 

what your estimate of the market value of those securities 

would have been had there not been the contest for control; 
is that correct? 

A Thatis correct, Mr. Ryan. 

<1 Now, you did refer in your testimony to your 
exhibit appendix H, in which you were referring to 
premiums paid and contested tender offers or exchange 


offers? 


Yes, sir. 


Do you recall that testimony? 


Yes, I do. 


was your opinion that a 40 per cent premium would 
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have been paid for Christ-Craft*s Piper block in August of 
1969 based upon the material you had in appendix H or was 
it based upon your random selection? 

A It was strongly influenced by the material that 
I presented in appendix H, yes, sir. 

Q Can you point to any situation, any case, 
in appendix H in which you had a 41 per .cent block of 
securities held against the 38 per cent block of securities 
in the middle of a contest for control in which a sale was 
made to a third party? 

MR. LIMAN: Objectionto the numbers stated. 

I think you meant 42-38. 

Q 42-37, excuse me. 

A To those precise numbers, Mr. Ryan? 

Q Yes. 

A I cannot tell you that any one of the examples 

shown here is precisely on point with the distribution 
that you offered me. 

Q Well — 

A I can tell you that in several of these cases 
that I am familiar with a substantial price was paid for 
a leadii ' amount of stock which gave the contesting party 
in effect control. 

Q Well, could you give us what the percentages 
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were in the situation involved in these cases which you 


referred to? 


A I'm doing this from recollection now, so you 
will bear with me. 

I have in mind in particular the famous contest 
for control by United Fruit — for United Fruit Company. 

Here w~. had two contenders, Zapata Norness and AMK. AMK 
ultimately prevailed in that contest. They were in fact 
the winner. it was later a merger of AMK and United Fruit 
to form what is now United Brands. 

My recollection, if it serves me properly, 
is that Zapata Norness got a very handsome premium for 
turning over the control of its stock which was the very 

critical amount of stock required by AMK in order to achieve 
victory. 

Q And that was sold, though, to a person who was 


involved in the fight, not a third party. 

A Sold to thatparty. I am not suggesting that 
a third party was involved here. I am suggesting that there 
are two parties vying for control. 

Q I know, but in our case here, as I understood your 
opinion, was that a third party would have come in — 

0 and paid $72 a share? 

A in my opinion, it is not unreasonable that 
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a third party would have come in and paid $72 a share 
wouid they have regarded the probability of success to be 
r. very high probability. 
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Q That's what I am trying to get at. Your opinion 
of the $72 sales price for this block was based upon your 
probability that the fellow had a 99 plus percent chance 
of winning. 

A Yes. I am saying had he not had such a high 
confidence factor the extent of premium would not have 
been so pronounced. 

Q So none of the cases on your Exhibit H, your 
Appendix H, come into that conclusion. 

A I am not saying that any of these contenders sold 
out to a third party, what I was trying to point out here 
is that when Larry quit the battle for Commercial 

Credit, -- I think that's one of the cases in Exhibit H 

and he disposed of his shares to the other party, to the 
successful, to the victor, he was taken out at a very 
handsome premium. 

Isn’t that usually what occurred in those days? 

A I believe it was. I believe that that's what I 
would have anticipated to have occurred in this case. 

THE COURT: Are you saying to me that that's what 

C.C. entered the contest for? 

the WITNESS: I don't believe that it was their 

motive. I don't think they expected to be left high and 
dry at the end either. 
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Q Other than one of the participants in this contest 
for control, would you just describe what type of third 
person would have come in and made this purchase? 

A Well, we are dealing in a period , Mr. Ryan, where 
there are a lot of enthusiasts. There are a lot of prominent 
names: James Ling, Charlie B ludh w n — you know them as 
well as I — who had, apparently, insatiable appetites for 
gathering control of business where they believed they 
could acguire a desirable business, such as Piper Aircraft, 
and where they believed that what they were buying was a 
very, very and convincing and persuasive position whereby 
their control was quite clearly evident . I believe that 

such a price would not have surprised me had such a sale 
occurred. 

&^o\r\(ioro TibcJk 

Q You mean that Mr. Dludhorn and Mr. Tieh would have 
paid approximately $20 over what you considered to have been 
the estimated market price of that stock? 

A Yes. That would not surprise me a bit. 

Q So, they would be risking, in a sense, $49,000,000 
buying the shares of Chris-Craft? 

A That's right. 

Q And that stock, of course, would only have had a 
market value of, the battle for control°ii^Approximately 
$35,000,000. 
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2 

A $35,000,000, yes. The difference between — 


3 

Q So the * would have P a id a $14,000,000 premium 


% 

4 

over this estimated market price to get into this dog fight? 


5 

A Not to do that. To get into the dog fight with 


6 

a very clear visibility that they were going to prevail in 


7 

the dog fight. 


8 

Q This 99 percentile you are talking about? 


9 

A Yes. 


10 

THE COURT: How much do you say they would have 

1 


11 

paid for that privilege? 


12 

THE WITNESS: I am suggesting, your Honor, that 


13 

had they believed that they would have prevailed in the 


14 

contest, they would have paid, in my opinion, $72 a share 


15 

for the Chris-Craft block. 


16 

* 

THE COURT: You mean they would have put $72 in 


17 

cash on the line and then slugged it out as to whether they 


18 

could get the rest of the stock? 


19 

THE WITNESS: Yes, sir. 


20 

THE COURT: They would risk all of that money 


21 

against the possibility of being what is referred to here 


. 22 

as "locked in an undesirable position"? 


23 

THE WITNESS: Again, the threshhold issue is 


24 

how persuasive is the argument as to the statistical odds 


25 

of their prevailing. These are companies with large 
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resources. They would have put $42,000,000 on the barrelhead 
as you point out, and what is required for them to have 
paid for the gap stock to bring them up 51%. We are 
talking about 160,000 shares approximately. That would 
not have surprised me. Given this era and time, and given 
the propensity for control that existed in this period of 
time, it would not have surprised me. 

THE COURT: You think the stockholders of the 

acqu.ring corporation would have stood for that one minute? 
THE WITNESS: I think they did stand for it. 

THE COURT: No stockholder suits resulted? 

THE WITNESS: Not to my knowledge, your Honor. 

I think there was a great flurry of acquisition activity. 
There were great premiums paid. I am not familiar with 
any actions brought by plaintiffs going to the prudence 
of the management's decision to make these acquisitions. 

THE COURT: Well, the acquisitions were made with 

a different point jt view. The acquisitions you are 

talking about that were being made were acouisitions of low 
multiple stock to be fed into a high multiple machine and 

then diffused so the earnings of low multiple stock got into 
the high multiple area, which is really a confidence game, 
correct? 

THE WITNESS: I don't know. He was embarked on 
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- Program that was not very different from any other, 

once they got a multiple out. and if they could buy low 

multiple stocks and get the benefit of the so-called 

higher multiple on a low multiple earnina *», 

pAe ea rmng, there was an 

ar hitrage, if you will _, 

you win. He played that game. 

THE COURT: That's fhm 

ft t s the synergistic value? 
the WITHERS: X don't know if that's synergistic 
I thxnk it is kind Of arithmetic rather than synergistic. 

THE COURT: What has happened as a matter of 

Practical history in your experience in Wall street to this 

Have these values been vindicated by the market: 

THE WITNESS: I think it ^ k . 

tninK it is hard to reach 

conclusions, some of the people that 

P that were engaged in this 

same, I think, have been vindicated. , think up until very 

recently 1TST was certainly vindicated, and this was part 

of their game. I think they have fallen on evil days 

for reasons we need not go into here. 

the COURT: When did the big slide begin? 

THE WITHERS: The so-called disenchantment with 
the. conglomerate companies? 

THE COURT: Yes. 

THE WITNESS: At or about the very period we are 

in. 

THE COURT* Warni, • . . 

Wasn t it in the beginning of l 96 g 
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2 

when the new administration came in? 

3 

THE WITNESS: I don't know that there was any 

4 

correlation between the new administration and — 

5 

THE COURT: Was there any correlation between 

6 

an announced anti-trust policy to go after bigness apart 

7 

from — 

8 

THE WITNESS: There were investigations. I recall 

9 

the investigations. They investigated Leasco and National 

10 

General, and others. 

11 

THE COURT: Was that in the conglomerate field? 

12 

THE WITNESS: They were conglomerates that were 

13 

being investigated. 

14 

MR. LIMAN: I would suggest to your Honor that 

15 

President Nixon, in defending the IT&T settlement, stated 

16 

it was the policy of his administration not to be against 

17 

big business per se. 

18 

THE COURT: I have a few suggestions that I could 

19 

counter to that, but I .am going to listen. 

20 

We are at the point where the disenchantment 

21 

started in the beginning of 1969. 

• 22 

BY MR. RYAN: 

23 

Q Just to go back and recapitulate, your opinion of 

24 

this $72, 40% premium is based upon the atmosphere of the 

25 

time, the "swingers" as you say, Mr. Dl'udhoi^ and that grou P 7 
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A I don't think I described them as such, but I 
would not quarrel with that adjective. 

THE COURT: How do you spell that? S-l or S-w? 


A [continuing] The possibility for success - 

5loK<Aoc n L.n^ 


I'm not suggesting Mr. or Mr. tSlc or Mr. "x" 

would simply jump in and pay $72 and simply take their 
chances, but they would assess their chances. They would 
assess their chances as to their ability to get the gap 
stock in order to bring them into control. 

0 They would pay the $72 only if there was a 99% 
chance of winning? 

A I don't say only if there was a 99% chance. They 
may do it if there was a 50% chance. 

Q Would your firm. Bear Stearns, have been prepared 
to recommend to one of its clients to buy this Piper block o t 
Chris-CraftW $72 a share? 

A We might very well have. 

THE COURT: Would your firm have financed it? 

THE WITNESS: When you say "financed it," I don't 


think — 


THE COURT: Put your money in front. 

THE WITNESS: We don't normally put our money 

up in front of anything, i don't think — 

THE COURT: That's what I am asking. Would you havl 
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financed it, financed any such speculation? 


are in. 


THE WITNESS: That’s not really the business we 


THE COURT: Do you know anybody who would have 

financed the speculation? 

MR. LIMAN: Your Honor, I object to the term, 
"speculation." 

A Do 1 know anybody that might have bankrolled? 

THE COURT: Mr. Liman objects to the notion that 

it was a speculation. Do you think it was a speculation, 

whether or not the public float could be acquired by somebody 
coming in? 

the WITNESS: There is speculation in everything, 
your Honor. 

THE COURT: So the term "speculation" is not an 

improper term to use, is it? 

THE WITNESS: I think it- » 

tnmk it has an overtone perhaps 

I can understand that Mr. Liman — 


THE C0URT: What is a watered-down word 


meaning 


speculation? 


MR. RYAN: High risk. 

THE WITNESS: Yes, high risk. 

THE COURT: Was^ there a high risk attached to 
whether or not you could^enough of the public float to go 
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THE WITNESS: I don't believe so. I don't believe! 

that there was a high risk. There was a risk and - 

THE COURT: Have you, by the way, ever read the 

bylaws and charter of this corporation? 


THE WITNESS: 


No, sir, I have not. 


THE COURT: Do you know what kind of voting they 

had? 

THE WITNESS: They do have cumulative voting. 

THE COURT: How many shares would it take to 

elect five directors of the eight? 

the WITNESS: i ha ve not done the arithmetic. 

the COURT: Would it shock you to know you could 
not elect five directors with 51% of the stock? 

THE WITNESS: it does not shock me. 

MR. LIMAN: Your Honor, again, I will object 

to that. Your Honor's questions are based on the assumption 
that the majority could not change the size of the board. 

in fact, Bangor Punta did change the size of the board when 
it suited its purpose. 

THE COURT: would you be surprised to learn that 
with a board of ten at no time in 1969 to the present could 
Bangor Punta have elected six? 

THE WITNESS: A board of ten? 
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THE COURT: Mathematically. 

THE WITNESS: No. 

MR. LIMAN: Your Honor, I would concede that in 

any even number it cannot happen. On any odd number — 

THE COURT: Did you concede that in the Court of 

Appeals? 

MR. LIMAN: Your Honor, if you are trying to try 

me in terms of the Court of Appeals' decision — 

THE COURT: I am merely asking you that question 

because the Court of Appeals handed it to me to say whether 
that control was achieved in the sense that there could be 
a merger, and now I am asking the witness you produced 
here as to whether or not they could have voted a merger. 

MR. LIMAN: Your Honor does not doubt that, do 

you, with 50%? 

THE COURT: Not only do I doubt it, but you 

are completely wrong. 

MR. LIMAN: Your HOnor, I respectfully dissent 
from that. I think your Honor has misread — 

THE COURT: Please take your pencil. I will 

give you the figures right now. 

MR. LIMAN: I have got them. 

THE COURT: First of all, take it without the 

freeze. Take 1,644,890 shares. Give Bangor Punta 
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832,706 shares for an eight-man board and 857,921 shares 
for a ten-man board. You tell me whether under cumulative 
voting at any time from 1969 to the present Bangor Punta 
was in a position to vote for a majority of directors. 

MR. LIMAN: Your HOnor, they fix the number of 

men on the board and, your Honor, by using even numbers 
you can always say they don't have it. But they had it if 
you look at the minutes, your Honor, when they wanted it. 

An odd man slate they changed to an even man slate. They 
have six of the ten and there is no doubt that under 
Pennsylvania law they could have, if they chose, merged this 
company. A reading of those minutes, and particularly the 
minutes when they went to an odd man slate in 1970 over our 
objection, will show that. I don't think that you car 
say that because they chose to have the ten man slate or 
an eight-man slate or a six-man slate that it derogated from 
their power and the Court of Appeals didn't understand it 
that way. They say in their own prospectus that the holder 

of the majority has the power to compel a merger, and they 
understood it that way. 

That's what we are here to try. 

the COURT: We are questioning the experts who 

are making valuations here to determine whether they made 
a valuation on a premise of control. 
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I am sorry I interrupted you. Go ahead. 


BY MR. RYAN: 

Q Getting to your probabilities now, your random 
selection, you assumed that there was a 50 - 50 chance 
vis-a-vis the period either August 7th or September 5 when 
you had either the 28% or the 21% and Chris-Craft had the 
41%; is that correct? 

A Yes. 

Q You come with not only a 99% but almost an 
absolutely sure thing on the basis — 

A 99%. 

Q You flip a coin and they would come up with 50% 
quicker than we would, Bangor Punta would, with 31%. 


Yes. 


That's almost a 


Yes. 


+roii 


Q When you reached your assumption here, conclusion, 
would you consider — 

A I'm sorry? 

Q When you reached your assumption here, 50 - 50 — 
A You used the word, " collusi on♦" 

Q Assumption. 

A Oh, conclusion. I'm sorry. 

Q When you reached your assumption that there would 
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be a random selection, there would be a 50 - 50 chance, did 
you consider any of the economic factors of that? 

A Yes. 

Q Did you consider what cash Bangor Punta had 
available at that time? 

A Yes, I did. 

Q How much did you assume it had available at that 

time? 

A 1 think the record shows that Bangor Punta had 
no less than $12,000,000. 

Q And could have had more? 

A I'm sure it could have had more. 

Q Did you make any study of the Bangor Punta 

financial statements? 

A Yes. I looked at them and I am satisfied that 
they could have raised more money. 

Q Did you realize that they had, Bangor Punta, the 
support of the Piper management in its — 

A Yes. 

Q Did you, in your reaching your assumption of the' 
50 - 50 chance, take into consideration the fact that 
Bangor Punta had a contractual obligation to attempt to 
obtain 51% of the shares? 


They had to use their best re c ords to do that, yes, 


25 
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Q And that they were in the market during August 
and had a certain momentum? 

A Yes. 

Q Did you consider how long it would take you to 
find a purchaser at $72 a share and convince him he should 
buy it? 

A I don't know that — at $72? You are talking about 
a prospective purchaser of the minority? 

Q That s right. 41%. Would you consider how long 
it would take you to find one of these purchasers? 

A I don't think that it was simply a matter of 
making a phone call. it would be a matter for some 
diligent effort if it were to go that route. That is not 
to preclude Chris-Craft itself from going that route. 

0 Going what route? 

A I think we are talking about two different things, 

Mr. Ryan. You are talking about finding a purchaser? 

Q That's correct. 

A For the stock at $72, 

• Q That's correct. 

« 

A We are talking also about Chris-Craft's engagement 
in the battle and their desire for more stock. 

Q Did you study Chris-Craft's financial conditions 
in August of 1969? 
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A Yes, sir, I have. 


Q How much money could Chris-Craft have raised to 
purchase stock ? 

A It depended upon really how serious they were 
about buying it. I think they could have raised a lot 
of money. 

Q Did you study their note agreements? 


A Yes. 


k<w 


Did you -say they were in default under their 
note agreements? 

A Yes. 

Q That didn't deter you? 

A I also spoke with the banker who wrote the note 
agreement. 

Q In using your 50 - 50 chance, did you take into 
consideration that Bangor Punta might have offered $5 a 
share more than your prospective purchaser? 

A They might have. 

Q Would that have affected your 50 - 50 chance? 

. A I don't think that they would have committed 
themselves to this course of action. 

Q Who wouldn't? 

A Bangor, by their own statement. 

Q What do you base that upon? 
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A T t is based upon a memorandum that I read. I 
trust it is an accurate refaction of their thinking that 
they would not commit fresh funds to this unless they were 
assured and convinced that they could‘ 50 %. 

Q Would you produce that memorandum? 

MR. LIMAN: It is in Evidence as Exhibit 76. 

we have the actual exhibit. It is a bad copy. It is dated 
April 28, 1969, I believe. 

four Honor has your appendix. It is Exhibit 76. 

MR. RYAN: The date on that, I believe, your 

Honor, is April 28th. 

MR. AUSPITZ: I believe so. 

MR. LIMAN. in that period. it is either the 
26th or the 28th. I can't make it out. 

MR. AUSPITZ: Thert» i c 

e is a better copy at Page 300, 

your Honor. 

Q Is this the memorandum you are referring to? 

[Handing.] 

A Yes. 

0 Did you ever look at any other minutes of 

Executive committee proceedings or any other documents 

concerning what Bangor Punta was prepared to pay? 

a None that contravened this. None were shown to me. 

I didn’t have access to their full minutes. Thrs was shown 
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to me. 


Q That's what you base your conclusion on, your 


assumption on, that Bangor Punta would not have increased 


its price $5 more than the next bidder; is that correct? 


A It is in part influenced by this and in part by 


the fact that the probabilities for their gaining success 


are very slim. i don't think that Bangor would act in 


an irrational fashion. 


In other words, you are saying that if Bangor Punta 


had offered $5 a share more than your prospective purchaser 


here at $72 your random selection of 50 - 50 chance would 
b« 

stilInapplicable? 


A No. What I am saying is that unless Bangor Punta 


was prepared to get into a bidding contest — obviously, 


if they pay more money, they have a better chance, but I 


suspect that that would be something they would consider long 


and hard because they have got to then view Mr. "x" as 


topping their bid. 


Q Wasn't this essentially a bidding contest between 


Chris-Craft and Bangor Punta? 


Yes, it was. 


Q And Bangor Punta was prepared, apparently, to 


pay a higher price than Chris-Craft? 


A I don't know that they were prepared to pay a 
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I would not have been dissuaded from topping Bangor Punta's 
bid if they made a higher bid. 

Q Chris-Craft did not, in fact, do that? 

A They did not, because at that point in time they 

felt that the odds had shifted to a point where the 99 to 
1 ratio favored Bangor rather than Chris-Craft. 

^ bet s get on, Mr. Wahrsagor, to what you 
characterize as the discount for liquidity. 

A Yes. 

Q Did I understand your testimony to be that you 
were unable to arrive at what you considered the 
Chris-Craft 41% block to be worth on September 5, on or 
about September 5, when Bangor Punta acquired its 50% plus? 

A It was my opinion that unless they were able to 
be furnished with a registration statement or a no-action 
letter there was no convenient way of distributing that 
amount of stock. 

Q So your observation or expression of opinion is 
that on a private sale — 

A To me, it is there. It is not something that I 
would want to pin all of my expectations on. 

Q It is your testimony, as I understand it, because 
of what you consider to be the complications of the 
registration process and the financial statements that you 
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couldn't express an opinion as to what a public offering 

of Chris-Craft's block would have brought had it been made 
on September 5, 1969? 

A I have some difficulty in reaching a conclusion 
having been mandated to sell it in September that I could 
have sold it in September. 

Q Are there methods available by which, if you had 
assumed the hypotheses that it was sold public on 
September 5, 1969, could have arrived at what you would 
consider to have been the estimated market price? 

A If you could have as your hypotheses that it 
could be sold and that was unchallenged, there are methods 
for determining the market price and, in fact, we^done that. 

Q Even if you don't consider a sale but, for example, 
you use your Method E, which you used, you could have 
arrived at what the appraised investment value of Chris-Craft 
41% block was on September 5? 

A Appraised value on September 5 would not have been 
markedly different from the appraised value on — In other 
words, if we are talking about that kind of thing that 
doesn't change from month to month. 

Q It would have been around $50? 

A Yes. 

MR. LIMAN: For 100 shares? 

SOUTHERN DISTRICT COURT REPORTERS U S 
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THE WITNESS: Yes. 


Q Mr. Wahrsagor, you mentioned in your report on 
Page 18 that the problems which gave rise to the retrofit 
program were substantial or significant. I forget the 
exact language you used. You say that it is your judgment 
that sjch a disclosure, referring to the disclosure of 

the retrofit program, would have had a severe impact o.i the 
Piper shares? 

A Yes. 

Q Do you know what was involved in the retrofit 
program? 

A What was ultimately involved or what the issues 


were? 


Q What was ultimately involved in the retrofit 


program, 


A As I understand it, ultimately it proved to be not 
so burning an issue as was felt by the parties at the time. 


25 
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Q Do you know what the reserve was that was set up 
for the Retrofit program effective September 30, 1969? 

A I believe it was a quarter of a million dollars. 

1410 

Q And it was increased on September 30^ by another 
$65,000? 

A Right. 

Q So the total reserve on the books is approximately 
$315,000? 

A Right. 

Q Now, did that have a really significant impact — 

A If thatwere the nature of the problem, I don't 

think that we would have made the comment. I think the 

d«a\ 

problem was a good^more severe *-han that. It seemed 
to me that the parties on the board, and I am trying to 
recall the minutes where I saw this, shared some 
very considerable concern about the magnitude of the 
problem. 

Chris-Craft people wanted to establish a provision 
of some $" million, if I remember correctly. Then there 
was some question that Mr. Piper wanted to supply the 
retrofit kits at cost. There was some other issue where 
there were elements supplied at no cost. 

If all that we are talking about, Mr. Ryan, is 
the quarter of a million dollars that is ultimately in- 
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volved, it was not such a burning issue. But what I am 
concerned about is what was going to be in the nature of 
the disclosure in the registration statement in September. 

Q Just one other point. 

Did I understand you correctly where, in your 
direct testimony, you stated that you didn't feel that 
you could use the relationship between Cessna and Piper with¬ 
out making an adjustment because of the -- 

A We are diking about two Cessna-Piper relationships. 

We were very comfortable using the relationship of Piper's 
f\ a b 

price to ^fcin 1 : price. When we looked at the relation¬ 
ship of Piper's PE to Cessna's PE, we felt in the absence 
of come appropriate adjustment such an index would not 
be meaningful. 

MR. RYAN: Excuse me one minute, your Honor. 

Q In your testimony on cross you stated that you 
believed that there were sources available for Chris-Craft 
to obtain sufficient funds in August to have continued 
participating in contest for control; is that correct? 

A Yes. 

Q Were you referring to the testimony by Mr. 

Burnham and his associate? 

A No, sir. 

MR. RYAN: I have no further questions, your 
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THE COURT: Ary redirect? 

MR. RYAN: I think at this time I would like to 
move to strike Mr. Wahrsager's opinion because it is 
based solely upon estimated market value, which is not 
consistent with the mandate of the Court of Appeals, your 
Honor. 




1 



THE COURT: That goes to the application of the 
legal rules that have to be applied here. 

MR. RYAN: I am just preserving the record, your 
Honor. I agree it is a question of law. 

MR. SHIMER: On behalf of the Piper defendants, 

I would like to reitera ;e the effort to discount the value 
of the shares by an alleged disclosure under circumstances 
where this Court has held no disclosure was necessary. 

THE COURT: Any redirect, Mr. Liman? 

MR. LIMAN: Do I assume there are no other 

questions from my colleagues? 

MR.ARNING: No other questions on behalf of The 

First Boston Corporation. 

» 

I would like to join in the objection of the other 
defendants. 


- 
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redirect examination 

BY MR. LIMAN: 


Q Vou made some comment on your cross examination 
concerning what you would have expected as an investment 
banker in Bangor Punta today if the contest had stopped 
for that moment in time with Chris-Craft in the lead by 

the margin thatyou have been assuming. Do you recall 
that? 


A Would you refresh my recollection. Hr. Liman? 

0 Vou testified that you would have thought 
that Bangor Punta would have hestitated to commit itself 
to a battle if the odds were -- 


A If the odds were as staggering as I suggest. 

Q Do you, based on your experience as an invest¬ 

ment banker, have some opinion as to what the likely 
course of conduct would have been for Banger Punta if it 
desired control in circumstances where Chris-Craft had 
either a 41 to 31 per cent lead or 42 to 37 per cent lead? 

A if Bangor wished control under the circumstances: 

Q Correct. 


a 1 would have thought they would have made some 
accommodation with Chris-Craft. 

Q In a negotiation between Bangor Punta and 
Chris-Craft, do you have an opinion as to what Chris-Craft'j 
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stock should have brought? 

A It should have brought no less than $72. 

Q In fact, do you recall what Bangor Punta paid for 

the Cornfeld Block? 

A I believe they paid $80. 

Q And you are familiar with what they committed 
to pay the Piper family if they got 50 per cent? 


A They had a contingent^to pay the Piper family 
$80 assuming they got 50 per cent. 

Q You also said that in reaching your conclusion 


concerning Chns-Craft's ability to proceed to SOtjit so 
desired, that you spoke to the Chris-Craft noteholder or 
you spoke to Chrism-Craft's banker. W- » did you speak 
to? 


A I spoke to a vice president of the Philadelphia 
bank whose name is Ed Potts. 

Q Did you speak to Robert Potts? 

A I am sorry, Robert PottS. 

Q Ana he is the vice chairman of the bank? 

A Vice chairman of the bank. 

Q In expressing the opinions here, you saw the Bangor 
Punta prospectus on the exchange offer which is in evi¬ 
dence in this case, am I correct? 

A Yes. 
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Q And did you observe the statement .therein referring 
to Bangor Punta at page 31 "If it succeeds in acquiring 
at least the majority of the outstanding common stock of 
Piper, it would acquire the power to cause Piper to merge, 
consolidate, sell its assets or liquidate without con¬ 
currence of the remaining Piper common stockholders"? 

A Yes. 


MR. LIMAN: I have no further questions. 

MR. RYAN: I have no further questions. 

BY THE COURT: 

Q In giving your statement of the statistical 
probability that Chris-Craft could have acquired the 
balance needed to obtain control, did you make any calcu¬ 
lation as to the number of shares it would have to acquire 
and/or the proportion of the float that it would 
to acquire? 

A Yes, sir. 

Q What were those number of shares? 

A I didn't personally perform the calculation. 

Q I mean under your supervision. 

A It was done by my colleague, Mr. Siegel, who is 

in the courtroom. 

Q Do you know what the result of that calculation 

is? 


south 
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I knowthe final result being what 


Q No, no, I am talking about the m ematics. I 

want to know how much of the float would — 

A No, sir, I can't testify to that.point. I was not 

personally involved in that. 

Q Let us turn to something else. 

Is it a fair assumption that control means the 
possession of the direction of the management and the 

policies of the company? 

A I think that is a fair definition. 

Q Is that to be equated with a majority of the board? 

A I think it would normally -- not normally, but 

in some cases it could be so construed. In other words, 

I can visualize a case where one — 

Q I am talking about absolute control, not working 

control. 

% 

A I • afraid I am missing something. Judge. 

Q Can you have cortrol of a corporation without 

having a majority of the board of directors? I am talk¬ 
ing about absolute, control, not working control. 

A I think absolute control would connote the 


ability to control the board. 


25 


Q 


The majc .y of the board? 
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A 'he majority. 

Q Certainly you would need a majority of the ,•<- i 
of directors to vote for a merger, wouldn't you? 

A I am just trying to think of a case where the 
majority would not vote for a merger. I would think that 
most mergers would require the affirmative vote of the 
board subject to the ratification of the shareholders, 
although that is a legal issue. 


Q By "the board" you are still talking about 
the majority of the board? 

A Yes, I would think that. 

Q Now, in your evaluation of the statistical chances 
of obtaining control, was there any difference in those 

statistics when the relationships were 41-31 as against 
41-38? 

A No, sir. 


Q was there any difference when the relationsh 


ip 


was 41-45? 




Tvwor 

A in of Bangor? 

• Q Yes, 

A It flip-flopped the other 

Q Did you evaluate the 

n those circumstances? 

A 


way. 

percentage of chance 


-ry high, approaching 99 per cent. 
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2 

Q In other words, 99 per cent of the float? 


3 

A No. Talking about their chances prevailing where 


* 4 

Bangor owned 45, Chris-Craft owned 41. They had an 


5 

overwhelming preponderance of chance to achieve control. 


6 

Q Did your associate, Mr. Segal, estimate the 


7 

number of shares needed out of the float under those 


8 

circumstances to go over the top? 


9 

A I think you have to put that questiaito 


10 

5c«\tl 

Mr. Seget. 


► 

11 

Q Is it a fair assumption that the value of the 


12 

opportunity to obtain control is measured by the value 


13 

of the use to which it would be put subject to such dis- 


14 

counts as cost and time factors? 


15 

A The value of the opportunity to gain control, is 


16 

it fair to relate that to the purpose for which it is 


17 

put, less — 


18 

Q The value of that purpose. 


19 

A Your Honor, I don't understand what you are 


20 

getting at. 


21 

‘ 

MR. LIMAN: I think you misspoke. You said 


22 

cost of thatacquisition. When you restated it, your 


23 

Honor, you restated it differently. 


24 

THE COURT: I didn't say that. I will state to 


25 

you exactly what I did say. It will be in the record. 
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Q Is the value of the opportunity to obtain control 
measured by the value of the use to which it would be put 
discounted by the cost and time factors involved? 

A Your Honor, that is a very theoretical formulation. 
And I am not really sure what it means. 

Q How would you value the opportunity to obtain 
control if it were not in terms of what you could get out 
of it? 

A I think that I understand better. 

Q Therefore, it is measured by the value of what 
you get out of it; 

A Yes, that seems reasonable. 

Q The value of what you get out of it is to be 
considered in the light of how long it takes you to get it, 
get what you get out of it, and how much it cost you. 

A Yes. 

Q Those are the discount factors? 

A Yes. 

Q It is not theoretical. That is actual? 

A Well, as you put it in folksier terms, I think 

I comprehend it. 

U Right. 

Q When you pay a premium for control, do you measure 

that on the total dollars involved or do you do it on a per 








^hbr Wahrsager- 

share basis? 

A Premium for control. 

0 If you wore going to go out and pay somebody for 
control, a premium, would you consider the gross dollars 

that it would cost you? 

) 

A Yes, sir. 

Q You wouldn't start the consideration from the 

point of view as to what you would pay to get a hundred 
shares? 

A For the last hundred to put you over the top, you 

mean? 

Q Either the last or the first. 

A No, I would say — 

Q The overall cost. 

A necessary in order to achieve the objective. 

Q Has anvbodv told you what Chris-Craft's purpose 
was and what value enhancement they expected from 
this control venture? 

A No, sir. 

Q Have you any way of estimating dollar wise what 
benefit they could reasonably have expected from being 

in a position to manage the company and its dividend 
policies? 

A No, sir. 
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Q Would you, as an expert, appraise a block in a 
merger situation on the same basis as the appraisal that you 
have used or the valuation that you have used in the 
figures you gave me? 

You are talking about the figures that I have 

given you? 

Q Yes. 

Waen we are asked to opine as to the fairness 
of a merger, what criteria do we use? 

Q The appraisal of value for merger purposes. 

A No, I think it is somewhat of a — some of the 

same calculations would be done, some different calcu¬ 
lations would be done. I don't think — 

Q In appraising value for merger purposes, you 

appraise the value of the stock or the block as of the 
day before the event, don’t you? 

MR. LIMAN: Your ,Honor, are you talking about 
his appraising it as if he were in an appraisal procedure 
or he appraising it as an investment banker in terms of 
fairness of the terms. 

THE COURT: No. 


Honor. 


MR. LIMAN: He is speaking to the latter, your 


THE COURi: i think you are quite correct, Mr. 
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Liman. I am talking about appraising it for the purposes 
of an appraiser in a merger. 

A I have really never been enqaqed in that kind of 
activity. 

Q You have had n 0 merger appraisal experience? 

A No, sir. 

THE COURT: All right. 

MR. LIMAN: Could I pick up, your Honor, on 
some of your questions? 

THE COURT : Yes. 

BY MR. LIMAN: 

Q When you were referring before to appraising for 

merger, you were talking about, appraising in terms of 
opining whether the terms of a merger were fair to the 
shareholders — 

Fair and reasonable to the shareholders being 

merged out. 

Q Right. 

A Or to the shareholders v/ho were going to be the 
continuing s ha r es. 

0 Am I correct that in expressing your opinion 

that Chris-Craft’s block, with the lead position, had a value 
of some $72 a share, you were aware of what Chris-Craft's 
cost was in assembling that block? 

A Yes. 
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2 

Q And you were also aware of what Bangor Punta had 

3 

committed in terms of the agreement with the Piper family? 

4 

A Yes. 

5 

Q And you didn't inquire of Chris-Craft what values 

6 

it saw in gaining control of Piper, am I correct? 

7 

A I didn't make such a — 

8 

Q And you didn't inquire of Bangor Punta of 

9 

what values it saw in gaining control? 

10 

A No, I didn't. 

11 

U But you did read the prospectus on the exchange 

12 

offers of both companies? 

13 

A Yes, I did. 

14 

MR. LIMAN: No further questions. 

15 

Thank you. 

16 

THE COURT: Is there any reason for this 

17 

gentleman coming back involuntarily? Or can he be 

18 

excused to do his other duties? 

19 

MR. ARNING: He can be excused as far as we 

20 

are concerned. 

21 

MR. SHIMER: We have no further questions. 

' 22 

MR. RYAN: No further questions. 

23 

THE COURT: They say if you want to be & 

24 

spectator, you can be a spectator, but they don’t need your 


appearance in court. 
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THE WITNESS: Thank you, your Honor. 
(Witness excused.) 

THE COURT: We will recess now until 2:15. 
(Luncheon recess.) 
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AFTERNOON SESSION 


2:15 p.m. 


MR. LIMAN: May it please the Court, your Honor, 

I would like to have typed up these figures under percentages 
that each would have had to get on these different 
assumptions, and I will produce that tomorrow. Mr. Segal 
here then. I have this on foolscap. 


I call Dr. Murray as my next witness 


R0GER F * MURRAY, called as a witness 

on behalf of the plaintiff, testified as follows: 
DIRECT EXAMINATION 
BY MR. LIMAN; 

Q Dr. Murray, your qualifications are set forth in 
the report that you rendered? 

A They are. 

Q Would you just, briefly, review them with us. 

What is your present occupation, sir? 

A I am a professor of finance at the Graduate School 
of Business of Columbia University. I occupy the Sloan Colt 
professorship of banking and finance. 

Q Are you the first occupant of that chair? 

A Yes. 

Q When were you appointed to that chair? 

A In 1958. 
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I was re-appointed to it in 1971, after I had 
been away for six years. 


Q During those six years, what position did you hold? 
A I was executive vice president, trustee, and 
chairman of the Finance Committee of the College Retirement 
Equities Fund. 

Q Is that what is referred to in your qualifications 
as CREF? 

A That is known as CREF, yes. 


Q What is CREF? 

A CREF is the variable annuity retirement system for 
higher education. 

Q What is its portfolio? 

A Its portfolio consists entirely of equity 
securities. 


Q What was the amount of this portfolio at the time 
that you were the head of it? 

A When I first began to serve full time — I had been 
a trustee of CREF for a number of years previously — when I 
first became the portfolio manager in 1965 it was about 

500,000,000. When I finished it was something over a billion 
and a half in assets. 


Q Did you have responsibility in that position for 
making investment decisions? 

southern district COURT reporters, u.s. courthouse 
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A Yes, I did. 

Q Have you held other positions in which you have 
had to either make investment decisions or establish 
investment policy? 

A Yes. I guess throughout my entire life, except 

for my period of Military Service, I have been since I 

started making investment decisions. 

Q What positions do you hold today while you are 

Col* 

the Sloan^professor of finance at Columbia that requires 
you to make investment decisions? 

A I serve as a trustee and member of the Executive 
Committee of the New York Bank for Savings. 

I serve as a trustee of the Common Fund for 
Non-Profit Organizations, as trustee, chairman, of the 
Finance Committee, and Investment Committees of Smith 
College. 

I am concerned with that college endowment. 

I serve as a director of the Chemical Fund, 

Surveyor Fund, Alliance Bond Fund, and I serve as a director 
and president of the Fund for Mutual Depositors. In all 
of these capacities I am directly involved in making decisions; 
about securities. 

In a number of other situations I serve as an 
advisor, or one of a panel of advisors to those specifically 

_ southern district court reporters, u.s. courthouse 
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making the decisions. 

Q What courses do you teach at Columbia? 

A I teach security analysis, portfolio management, 
capital markets, and from time to time I have taught courses 
in corporate financial policy and money and banking, and 
certain related areas. 

Q Have you ever testified as an expert on matters 
involving security valuation and in the securities 
management area? 

A Yes, I have. 

Q What was your most recent experience in testifying? 

A I guess the most recent was in the case of 
Blankenship et al vs. Boyle. 

Q That was before Judge Gesell in Washington, D.C.? 

A Yes, it was. It was a case involving the 

United Mine Workers pension fund. 

I assure you I testified for the plaintiff and 
not for the defendants. 

THE COURT: Is that because of political 

predilection? 

THE WITNESS: That's where I thought the rights 
were, sir, in the issues. 

THE COURT: In other words, you accept your 


25 


engagements only where you think you are right? 
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THE WITNESS: Y es , sir. 

the COURT: Regardless.of where the expertise is 


THE WITNESS: I try to be of some service, sir 

wherever , thin* , can contribute to the straightening out 
of the issues. 

THE COURT: By the wav t • u 

y ne way, i think your credentials 

are magnificent. 

I would like to know how much time you spend on 
each of these places where you hold these posts of occupation 


and honor. 


the WITNESS: My wife complains bitterly, sir. 

about the length of my work week because, as you can see. it 

“ a sixty or eighty-hour week rather than the conventional 
week. 

the COURT: HOW much time do you think you put 

in teaching? 

the WITNESS: This term I am teaching three 

courses and we figure that you have two hours of preparation 
for every hour of classroom, and then you ought to have an 
equivalent number of hours for office hours that you have 
ih the classroom. This gives me nearly a forty-hour teaching 
week and with related activities, so most of the other 
activities I have to do by extending the week. 


SOUTHEWm nit 
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MR. LIMAN: I suspect your wife's complaints are 

familiar to this Court. 

THE COURT: I don't know the lady. 

BY MR. LIMAN: 


Q Were you ask .xpress an opinion as to the valuj 

of Chris-Craft's holdings in Piper Aircraft Corporation in 
early August and then in early September of 1969 under 
certain circumstances? 

A Yes, I was. 

Q Were you assisted in your report by anybody? 

A Yes, my colleague, Professor Henry Reiling, also 
of the Graduate School of Business faculty, has collaborated 
with me and has been of great assistance in preparing this .• 

Q Do you have any familiarity with the light aircraft 
industry? 


A I have a general familiarity that one has as a 
security analyst and as an investor having been, from time 
to time, over the years, an investor in the field. 

When I was at Bankers Trust Company, I particularly 
specialized in aviation finance and. as a consequence, over 

the years, I got to know many of the personalities and 
leaders of the industry. 

Q Including — 

A Including the elder Mr*. Piper, the Beeches, 
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2 

husband and wife, and the Wallaces of Cessna, the two 


3 

brothers. 


4 

Q In preparing your report, did you proceed 


5 

independently of our other experts? 


6 

A Yes, I did. 


7 

Q You reached your conclusion and prepared your 


8 

report without seeing their reports? 


9 

A That's correct. 


10 

Q That was your assignment? 


11 

A That was my assignment. 


12 

Q What materials did you review in reaching the 


13 

conclusions which you have expressed in your report? 


14 

A I reviewed the reports made by the experts, Mr. 


15 

Fitzgerald and Professor Bellemore, as part of the materials 


16 

from the previous trial and the general excerpts from th 2 


17 

testimony from that trial. 


18 

Q Did you also read the decision of the Second 


19 

Circuit? 


20 

A Yes, I did. 


21 

■ 0 Dr. Murray, I ask you this question and I am going 


22 

to use the percentages reflecting the numbers that were 


23 

submitted to the Court this morning: 


24 

Assume that on August 7th, 1969, Chris-Craft held 


25 

approximately 40.6% of Piper stock. 
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2 

Assume further that on that date Bangor Punta 

3 

owned 30.5%, which is the percentage it owned less the 

’ 4 

shares that the Court of Appeals declared unlawfully 

5 

acquired. 

6 

Finally, assume that the balance of Piper shares 

7 

were still held by parties other than Chris-Craft and 

8 

Bangor Punta. 

9 

On thostassumptions, Dr. Murray, are you able to 

10 

express an opinion as to the market value of Chris-Craft 

' 11 

stock on August 7, 1969? 

12 

A I am. 

13 

Q What is that opinion? 

14 

A In my opinion the fair market value on that date 

15 

on those assumptions was $57 a share for any round lot of 

16 

Piper Aircraft stock. 

17 

Q What is your opinion as to what the market value 

18 

of the Chris-Craft block was on that date? 

19 

A On that date, in my opinion, the market value of 

20 

Chris-Craft's block of Piper was also $57 per share. 

21 

Q Dr. Murray, I now refer you to September 5, 1969. 

22 

I ask you to make these assumptions: That Chris-Craft held 

23 

on that date 42.4% of Piper stock; that Bangor Punta held 

24. 

36.6%, which is the sum of shares it actually held less 

25 
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inhigh the Court found to be unlawfully acquired; and that 
the balance of approximately 21% were held by others than 
Chris-Craft and Bangor Punta. Would your expressions as 
to the value of Chris-Craft 1 s holdings be the same or 
different from the ones you gave just before? 

A Provided the control fight was still continuing, 

00 

in my opinion there would be^cnange in the fair market 
value of either an individual round lot holding or of 
Chris-Craft'c holding. 

Q If the control contest had not been resolved on 
that date, your opinion would be what for the value of 
Chris-Craft's holdings? 

A $57 a share. 

Q Would you tell the Court, step-by-step, how you 
arrived at the conclusions which you just expressed? 

A The process which I used is a widely accepted 
approach to valuation when there is no longer a fair free 
market valuation being determined through active trading 
unaffected by concentrated buying or control factors. 

• What one does is to determine the relatidnship 

between the price of a particular company and companies 
like it or a general average of share prices. 

By applying that relationship to the period in 
which a market value is being reconstructed, it is possible 

_southern d 
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to arrive at a rather accurate representation of what the 
market value would have been if it had been trading in its 
regular persistent relationship to the market as a whole 
or to companies in similar lines of business. 
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This is the procedure which we/ followed in our 
analysis. It is very close to the procedure which was 
followed by Mr. Fitzgerald in his expert testimony. 

Q In determining a market value as of May 1969? 

A In determining the market value as of May. 

I was updating this to August and September 
by substituting the later values for the relevant price 
earnings ratios and reported earnings of Piper Aircraft. 

This resulted in calculating a price earnings 
ratio for Piper which in April — excuse me — which in 
August and September of 1969 was a 25 per cent premium over 
the price earnings ratio of the Standard & Poors 425 
industrial stock index, and a 57 per cent premium over 
the price earnings ratio of Cessna,using Cessna as a 
comparable company in the same line of business. 

Applying those premium price earnings ratios 
to ttle recently rep o rt e d e ar ning s -J a fc i o s t o-thr e 

most recently reported earnings of Piper produced the mar¬ 
ket value of $57 a share for August and September of 1969. 

Q Dr. Murray, did you, in reaching the conclusion 
as to the appropriateness of using the relationship 
between the Piper multiple and the Standard & Poors 
multiple in predicting a market price, form any opinion 
as to why Piper during the period was selling at a higher 
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mu ^ bi P^ e the Standard & Poors and Cessna multiples? 

A Yes, I did. 


Q Would you explain to the Court what your con- 
elusions in that regard are^on how you reached them? 

A Beginning in the second quarter of 1967 and 
oentinuing through 1968 and 1969, there was an extremely 
active period of mergers and acquisitions — 

THE C0UR1 Just a moment. Give me those dates 

again. 

A Beginning in about the middle of 1967, along 
about the second qiarter of 1967, well into — through 1969, 
was one of the most active periods of mergers and ac¬ 
quisitions that we have ever seen. This was part of a 
widespread interest in what became known as the conglomer¬ 
ate form of enterprise. And during this period there was 
not only a great growth in the number of conglomerate 
enterprises and in their size, but there became widespread 
enthusiasm for this concept of business organization and 
structure. 

In this period naturally with this much inter¬ 
est and activity, and this tremendous access to the capital 
markets, investors and traders and speculators and all 
participants in the marketplace were constantly on the watch 
for attractive candidates for acquisition. 
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Piper Aircraft met*oil of the specifications 


of an attractive candidate. 

It was in what was called a glamor industry, 

<Xv\a¥to rt 

namely, general a cq u i^t -t o* ; it had a leisure time aspect 
to its market, it was engaged primarily in making smaller 
aircraft for individual use, it was not involved to any 
major extent or even to a minor extent in government con¬ 
tracts and orders, it was potentially available for 

acquisition purposes,and — 

uk* 

THE COURT: was that? 

A I would say if you looked at the three companies 
. . , C)eac>\v> 

n the industry, Be ache's had a very strong proprietary 
interest and the original Rea ch es were still active; the 
Wallaces, the Wallace brothers, had a similar position 
at Cessna, but the original Mr. Piper was no longer the 
dominant directing individual in Piper Aircraft. 

THE COURT: Is that whatyou mean by available? 

A So that the Piper Aircraft in the minds of 
investors was quite approachable, whereas everyone knew 
that the Wallaces and the Bo a o h eg wouldn't be inclined 
to entertain any proposals for acquisition. 

So it was not only the characteristics of the 
company but the change in the control position and in the 
familial position that made it in the minds of potential 
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investors more available. It was in that sense that I was 
using the term. 

THE COURT: A target for takeover, exactly. 

Q In your opinion, when a company was perceived 
as a target for takeover in this period of ’67 through 
'69, did it have an effect on its multiple — 

A It certainly did. One measure of that effect is 
vhat was happening to the prices of shares of conglomerate 
companies. I used in my report a measure, the conglomer¬ 
ate index is kind of a measure of the enthusiasm for the 
conglomerate type of enterprise, and it was those attract¬ 
ive prices in the marketplace that made it possible for the 
acquisitive companies to pay fancy prices and premiums for 
companies that they wished to acquire. 

Q Is conglomerate value, as you used it in your 
report and as you have been describing it now in terms 
of the value that the market attached to a company which 
was a candidate for takeover, the same as control value? 

A No. Control value is something different. 

Q In assigning the value of $57 a share as the 

market value of Chris-Craft's lead position in the two 
situations that 1 have posed to you, have you included in 
that figure anything for control, any premium for control? 

A I guess you would have to say yes, that I did 




i'll 
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include some recognition of the control position, ^ r 

I »“'«= — wh ; ch would be e positive 

addition to value, market value - but i was a iso recognl2 . 

ing some negative implications for market value, repre¬ 
sented by the size of the position. 

Q Would you explain what you mean when you recog¬ 
nize one factor and you recognize others? 

A on the positive side, „e were taking account of 
the fact that in the competition for control Chris- 

S V^en^ 6 lead ' ^ the lead ^ 3 Substantia l 
advantage, when « you are leading by 10 points or even 6 

Points if the remaining shares available for acquisition 

are down below 30 per cent and below 35 per cent, that 

Xaad is very substantial and there has to be a substantial 

value attributable to that leadership position. 

That is the positive a<?n a-u • j 

8 asp of determination 

of fair market value that I trie ak „ inm 

aKe into ciccovnt. 

There is also the negative side which reflects 
the fact that if one should not win the contest, 

despite the leadership position, or if the determination 
Of the outcome should be long delayed, the fact was that 
the holder of that block had a very large and 
difficult-to-market block of securities. Just as if when 
y°e are seeking control, it is a greatadvantage to have 
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that accumulation of shares in one place. 

If for any reason, if perhaps for some reason 
totally unrelated to this particular contest, one wished 
to dispose of the block, he would have to relize that this 
could create a serious liquidity problem, of trying to 
place such a large block of stock at any particular point 
in time. 

Q Dr. Murray, in reaching your conclusion that the 
Chris-Craft block had the market Value of $57 a share, 
did you balance those considerations? 

A I balanced those considerations, yes, sir. 

Q Does the $57 a share figure represent your 
best judgment of what the Chris-Craft position was worth? 

A It does. 

Q You have been sitting here for part of the 
morning, and you heard the figures as to what the circum¬ 
stances really were on August 7th, namely, that Chris-Craft 
on that date had 40.6 per cent, and Bangor Punta had 44.5 
per cent, roughly, of Piper's stock. That is the way it 
actually stood then including the blocks that the Court 
of Appeals found to be illegally acquired. 

In your opinion. Dr. Murray, was Chris-Craft 
disadvantaged by the way in which it actually stood on 
that date as opposed to the way it hypothetically would 
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have stood had Bangor not acquired those blocks found to 
be illegally acquired? 

A Very seriously disadvantaged. 

Q In what sense, sir? 

What I was speaking of a moment ago as the lead 
position, of course, was eliminated entirely by the new 
set of facts which you just recited. And this left the 
disadvantage of having the large block without the po¬ 
tential advantages of being in the lead position in the 
contest for control. 


Q Based on your observation of market behavior 
during this period, if the contest had stood at 40.6 for 
Chns-Craft, and 30.5 per cent for Bangor Punta, and Bangor 
Punta still wanted control, what would you have anticipated 
would have happened? 

A I wouH have anticipated that one of two things 
would have happened: 

That Bangor Punta would have made a deal with 
Chris-Craft and then offered the same deal to the remaining 
shareholders, or vice versa, Chris-Craft would have made 
a deal with Bangor Punta, with an offering to the remain¬ 
ing shareholders on an equivalent basis to resolve the 
contest and go ahead with the integration of Piper with 
either of these two conglomerates or there even could have 
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been a third party entering the picture at this point and 
saying that that third party, possible another conglomer¬ 
ate, would offer both Bangor Punta and Chris-Craft and 
minority shareholders an attractive package of securities 
in order to complete the acquisition of Piper. 


Q Now, in your opinion, with Chris-Craft having 
a 10 point lead, it your testimony here that the price 
that Chris-Craft 's block would have commanded if 
Bangor Punta wanted to buy it would have been the figure 
tha^Vou gave, $57 a share? 

A If had come to a — if they had come to 

that^joint and Bangor Punta was prepared to make anj offer 
to Chris-Craft, I would anticipate that there would indeed 
be a premium above the $57. 


Q In what way were the circumstances changed in 
terms of the likelihood of making a deal with Chris- 
Craft when Bangor Punta ended the exchange offers with 
a 44.5 to 40.6 per cent lead? 


MR. RYAN: Your Honor, this whole line of 
questions here is on supposition, speculation, as to 
whether a deal wouldn't have been made between the two 
parties. I say it is totally irrelevant to the issue 
before the Court. What this man’s guesses as to what would 
have happened is a guess, it is not expert opinion. 
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THE COURT: I will take note of that. 

Dr. Murray? 

THE COURT: And give it such value as it 


it de¬ 


serves . 


Q Dr. Murray? 

A Could I have the question reread? 

(Question read.) 

Q I should say in terras of the incentive to make 
a deal on the part of Bangor Punta. 

A Of course, the incentive was not nearly as scrong 
once the leadership had been taken over, and when Bangor 
Punta wasnow in the lead, instead of Chris-Craft being in 


the lead. 


Have you formulated an opinion as to what 


Chris-Craft's holdings on September 5, 1969, were worth in 
terms of market value after Bangor Punta gained more than 
50 per cent of Piper's stock on that date? 

A I have. 

Q Could you tell the Court what your opinion is? 

* 4W 

p Inny opinion, after n event the fair market value 
of Chris-Craft's holdings of Piper Aircraft were approx¬ 
imately $20 a share. 

Would you tell the Court how you have arrived 
at that figure which is so substantially below the figure 
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thatyou assigned for their ™ ^ 

the lr position when they were i„ a 

lead state? 

" ** -at figure teaiiy in two steps = 

The first step occurred when there w«not 
a complete resolution of the contest for control, and 
there were not - in other words, when the^ *£ 

was no longer continuing, and when it was aon 

was apparent that 

Piper Aircraft wac 

not going to be acquired, merged. 

ln 0,6 ia^adiate future into either of th 

. . the companies or 

-to any third possible SS&, at that point. Pi per 

W *'"o i0 " 9er What U had — tamely, a n attractive tahe- 

ndidate for acquisition, moving toward that event. 

It was clearly -- clear i „ 

r ln the fi «t instance 

that the additional i 

values attributable to merger and to 

inte/gration into a diversified enterpris 

j erprise were not about 

be ac hieve|; that is to sav Pi 

^ say. Piper at that point 

a market value simply as a free standing typical 

general aviation company, comparable now, l et US say, 

to a Cessna or a 

or any other independent enter¬ 
prise. 

** this meant, to calculate that value, that one 
hould to the price earnings relationships ^at 

frr, piior to "—-—- 

£ ° r aCqUi8iti °- —ir. the Kinds Of price 
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earnings relationships that prevailed prior to 1967. 

Using those relationships, and these are substantially 

those used by Mr. Fitzgerald, one would say that the fair 

rf* P otr 

market value of a round lo^hmndred shares, of paper would 

be on the order of $36 a share. 

But, of course, what Chris-Craft owned at that 
■ftw 

point was not a new hundred shares of a free standing 
enterprise called Piper, not in the process of being 
merged into Bangor Punta, Chris-Craft or any other larger 
enterprise, but what it had was an unmarketable minority 
position which offered all of the problems of blocking 
potential acquisiton, but not offering any alternative 
to being locked in for an interminable position, inter.nin- • 
able period in this minority position. 

The other major factor thatwas destructive of. 

A 

Chris-Craft's block of Piper stock was the fact that 
Piper could proceed with a merger proposal at the timing 
of its own choosing. 

Because of the cyclical nature of the general 
aviation business, there was an excellent possibility 
that Bangor Punta would be afforded the opportunity 
to come forward with a merger proposal at a time when 
Piper was going through one of its cyclical down turns. 

These down turns were characterisitc of the general 


(- 

> 


3 
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aviation business itself and of Piper's activities and of 
Piper's competitors throughout their history. 

W) What this meant was that Chris-Craft, being locked 
into this position, did not have a ready w lotak e — ready 
escape thorugh marketing its shares, but was locked in for 
a period of indefinite duration on terms that could not 
be predicted. Except, it could logically predict that 
there eeuldn 1 t be a merger offer at a time most ad¬ 
vantageous to Chris-Craft. Obviously the timing of that 
merger proposal in the hands of Bangor Punta would be m^de 
at that point in time which was most advantageous to Bangor 


Punta. 


This left Chris-Craft as a limit on the down side. 


risk and exposure of its large investment in Piper to the 
very uncertain and difficult and sometimes obscure provisions 
of the legal appraisal statutes of Pennsylvania in the event 
that Chris-Craft objected to merger terms offered 
by Bangor Punta and sought this relief. 

Q Have you ever participated in an appraisal pro¬ 
ceeding in any jurisdiction? 

A Yes, I have in Delaware. 

Q Which one, sir? 

A This was the Universal Pictures appraisal case, 
where I served as a consultant to the lawyers for Universal 
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Q Are you familiar with the. formula of appraisal 
in Delaware as outlined in Mr. report? 

A Yes, I am 

Q Did you make some estimate in determining 
what the market value of Chris-Craft*s position was as 
to what a reasonable buyer may have anticipated that 
he would receive in an appraisal for a merger compelled 
at the time of Bangor Punta's choosing? 

MR. RYAN: Excuse me, could I have the question 
read back, your Honor? 

(Question read.) 

MR.LIMAN: I don't think I said that. 

THE COURT, i think that is exactly what you said 
That was the reason for the read back. 

Q Did you, in the market value of Chris-Craft•s 
stock, give some consideration to what appraisal award a 
reasonable investor/ might have anticipated in the light 
of the factors that you have just been outlining? 

A I did. 

Q What conclusion did -ou reach and how did you 
arrive at it? 

A I concluded that given the uncertainty as to the 


timing and terms of 


any appraisal proceeding that an 
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2 

investor considering the Chris-Craft block of stock would 


3 

have to discount any expectations significantly for the 


" 4 

5 

expenses and time involved in the appraisal proceeding. 

I also recognized the fact that evena 


6 

liberal interpretation i* the Pennsylvania statute to the 


7 

question of earning power and to comparative price earn¬ 


8 

ings ratios, one could not anticipate an appraisal -raliic 


9 

value which, when brought down to the present and properly 


10 

* 

discounted for the lag in time and the cost and the 


11 

uncertainty of that determination, would give a potential 


12 

buyer any confidence that he could look to any more than 


13 

25 or 26 dollars a share in terms of down side protection 


14 

if he were to acquire Chris-Craft*s block of Piper stock. 


15 

Q Did you conclude that that would be the price 


16 

that a reasonable buyer would have paid for Chris-Craft 


17 

stock on September 5th, after Bangor gained 50 per cent of 


18 

Piper's stock? 


19 

A What I concluded was the reasonable price was 

* 

20 

$20 per share. 


21 

Q Why? 


* 22 

A Let us suppose, just for illustrative purposes. 

«• 

Zj 

that the appraisal value worked out to be the book value 


24 

of $23 a share. If that were recovered in approximately 


25 

four years or so, which would not be lengthy for some of 

1 

I 


I- 
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the proceedings that do take place, this would have a 
present value significantly below $20 a share. 

So that even some weight given to earning power 


in excess of net asset value, when again discounted for 


the delay in achieving that, would produce relatively 


iitcle downside protection for an investor. 


Is it your best judgment, then, that $20 a share 


represents the price that a reasonable investor would 


have paid for Chris-Craft's position on September 5, 1969? 


A Thatis my best judgment. 


Q Dr. Murray, in your opinion, as a man who has 


been involved in portfolio management of many, many 

i\\v%Vri«os 

illui:fc**tivt nstitutions, would they have been likely 


buyers of Chris-Craft stock? 


A Definitely not. 


Would they have been likely buyers of Piper's 


stock if a public offering 1 had been effected by Chris- 


Craft? 


A Not under those -- not under the circumstances 


where it was impossible to tell whetherone was buying 


shares in Piper, buying an unknown package of securities 


trom Bangor Punta, or buyingthe right to bring an appraisal 


proceeding in the Pennsylvania courts. 


THE COURT: Does that mean that institutions 


tOUTHERN Dl 
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do M w»fc buy minority positions? 

A They will buy minority positions provided they 
have sopie assurance as to what is taking place. 

For example — 


THE COURT: Suppose nothingis taking place, you 
just want to buy a block of stock which has a good earnings 
potential, do you mean to say that\ou consider whether 
there's going to be an appraisal or a lockout or a buy¬ 
out? 


A If someone has an absolute majority control and 
is gi ycrt every evidence from the beginning of that ac¬ 
quisition program, that merger is the objective of that 
acquisition, then clearly one would have — one wouldn't 
be a willing buyer of that minority position unless the 
terms of the merger were known in advance. 

THE COURT: Wait a minute. Does that mean that 
when you buy a minority interest in a triple A corporation 

that has in mind merging another corporation that you 
cv»a\ocVe. 

don't e value the prospects of the acquiring corporation? 
THE WITNESS: But — 

THE COURT: But you think only in terms of what 
the merger terms are? 

THE WITNESS: You have got to thin 1 ' in terms of 
what the merger terms are. 


\ 
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You can also remain an investor. 


THE WITNESS: Not when the other controlling 
shareholder has got in excess of 50 per cent control. 

the COURT: I thought merger always implied 

the issuance of another stock or else appraisal for what 
you had. 


the witness Yes, sir, indeed. 

THE COURT: If the other stock happens to be 

in a triple A corporation, you mean to say you should 
stand by and worry about what the appraisal dollars are? 

THE WITNESS: No, sir, but — not if I knew what 
the terms of the merger were. Hut your Honor, if I don't 
know what the terms of the merger are, then I want to know 
what is my downside risk. And that is when I might be 

looking to see what comfort I can get from my appraisal 
rights. 

Hut, of course, if I know what the terms are 
t*at are going to be offered to me in tne merger and 
the acquiring company is a top-flight company, I would then 

be perfectly willing to buy the shares of the target 
company. 

THE COURT: All right. 


* 
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pm 




2 

THE COURT: You may proceed. 


3 

BY MR. LIMAN: 


A 

krvjcO 

/ 

4 

Q Do you^any services that rated Bangor Punta as 


5 

Triple A? 


6 

A No, sir. 


7 

Q Did you form an opinion — 


8 

THE COURT: I thought the doctor's testimony here 


9 

was not about Bangor Punta but was on some kind of 


10 

professional theory. 

► 

' 

11 

MR. LIMAN: It was. 


12 

THE COURT: I didn't give any indication of what 


13 

I thought, that either Bangor Punta or Chris-Craft was 


14 

Triple A. 


15 

Q Dr. Murray, did you form an opinion, when you 


16 

arrived at what your conclusion was, as to what an appraisal 


17 

award might yield? 


18 

A Yes. 


19 

I was influenced by two factors, one the many 


20 

recitals of the multipliers suggested by Arthur Stone Dewing, 


21 

which had a major role in determining those kinds of 


22 

appraisals, and then, of course, I was thinking in terms of 


23 

my recent experience in the Universal Pictures case where 


24 

the final determination used a prevailing industry multiple, 


25 

and this would suggest as one possibility that the multiple 





2529 A 


2 PGR 


Murray => direct 


127 


in an appraisal proceeding would be perhaps as low as an 
)ew»n< 


Arthur Stone 8-1/3 times or perhaps as high as twelve 

times multiple derived from Cessna. 

My concern about the salvage value in an appraisal 
proceeding, was actually less derived from the price 
earnings ratio that might be used and more from the timing, 
because my presumption has to be that Bangor Punta's 


proposal could well come, could easily come, at a time when 
the preceding five years' average earnings would be 
significantly lower than they would have been in the 
proceeding in the fall of 1969 because as had happened to 
Piper before and could happen again. Piper could have a 
couple of years earnings well below the five-year average * 

of approximately $3 a share that was of record in September, 
1969. 


0 That s inherent in a cyclical company? 

A Yes. Absolutely. * 

0 Is the term ’’intrinsic value" a term that is used 
in your profession? 

A Yes, it is. 

Q What does it mea.V? 

A This term has been most widely developed by my 
distinguished faculty colleagues, Benjamin Graham and David 
Dodd in their text on security analysis, and they define it 


✓ 
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2 

as the value justified by the facts, justified by the 

3 

economic factors, one might say, such as earning power, 

4 

dividends, returns to the owner. 

5 

Q Is intrinsic value something different from 

6 

market value? 

7 

A It is usually different from market value in the 

8 

sense that it represents a kind of economic value, an 

9 

investment value, a central value around which market prices 

10 

can, and do, fluctuate rather widely. Presumably, if the 

11 

market price is not subject to manipulation and is not 

12 

carried away with emotional and irrational kind of behavior. 

?3 

Gr»*\di 

market price should fluctuate^intrinsic value acros «-ime. 

14 


15 

market price and intrinsic value may not necessarily coincide. 

16 

• 

Q Are there synonyms in your profession for intrinsic 

17 

value? 

18 

A Yes. Investment value is one. Economic value 

19 

is a term sometimes used. 

20 

Q You have read Mr. Fitzgerald's report; am I correct? 

21 

A Yes. 

* 22 

Q Did he make an intrinsic value computation for 

23 

Piper as of September, 1969? 

24 

A Yes. He did one as of September. 

25 

Q Did I ask you on the same assumptions which Mr. 
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Fitzgerald made as to Piper's earnings being $6 a share in 
1973 to express your opinion as to the intrinsic value of 
Chris-Craft's Piper holdings on August 7th, 1969 
and September 5, 1969, on the assumptions previously 

outlined that Chris-Craft led in the control contest either 
by the 40.6 to 30.5% or the 42.4 to 36.6%? 

A You did. 

Q Would you express your opinion as to what the 

intrinsic value of those holdings would have been and how 
you arrived at it? 

A In my opinion on that set of assumptions the 
intrinsic value of Chris-Craft's position in Piper would 
have been worth $68 per share on both of those dates. 

Q How did you arrive at that? You can contrast, 
if you wish, that to Mr. Fitzgerald's approach. 

A Mr. Fitzgerald, for his price earnings ratio in 
1973, to determine the value at that time of the $6 earning 
power, used the relationship between the Piper price earnings 
ratio and the Standard & Poor's index price earnings ratio 

that prevailed back in 1963 and in 1966 before the period 

« 

of active acquisitions and before the time when merger 
and acquisition conglomeration took place. This ignored 
the situation in which Piper actually existed at the dates 


4 


> 


25 


given in your question. 
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I substituted, therefore, the relationship derived 
from the conglomerate period, namely. Piper selling at 
the 25% premium in price earning ratio over the Standard 
& Poor's index in arriving at the 1973 value of a share of 
Piper earning $6. Then I applied Mr. Fitzgerald's 15% rate 
of discount. I applied it on a quarterly discounting basis 
rather than his annual discount basis, to bring back to 
August and September of 1969 the calculated present value 
of Piper as a conglomerate member realizing on the expected 
$6 per share of earnings in 1973. 

0 Did you. at my request, make an effort to determine 
what the intrinsic value of Chris-Craft's Piper's holdings 
would have been after September 5, 1969, when Bangor Punta 
gained more than 50% of the stock of Piper? 

A I did. 

0 What was your conclusion and how did you reach it? 

In what sense is it different from Mr. Fitzgerald's conclusion 

A My conclusion is that the intrinsic value of the 
Chris-Craft block after Bangor Punta*s ownership of more 
than 50% had been completed came to $27.44 per share. 

What I did was to follow, in essence, the same 
procedure that Mr. Fitzgerald followed in arriving at what 
I referred to in my market value calculation as a free standing 
value or the value of Piper as an independent ongoing 
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enterprise not being combined with any other industrial 


corporation. 


That would be — and this is a figure of $40.80 — 


directly comparable except for the precise method of 


calculation with Mr. Fitzgerald's $42.10 as being the tree 


standing value of Piper for any holder of 100 or a few 


hundred shares of stock. 


the court: would that also be the value that you 


would ascribe to the ownership by each, Chris-Craft and 


Bangor Punta, of 49% of the stock of Piper? 


the WITNESS: This, your Honor, is where neither 


has control? 


THE COURT: That's right. 


THE WITNESS: So Piper is operating, in effect. 


under its own head of steam and they are both just 


investors in it. 


THE COURT: Free.standing value? 


THE WITNESS: Yes. 


THE COURT: in other words, your figures then 


would be $36 on the market value theory and $40.80 on the 


intrinsic value area? 


THE WITNESS: Yes, sir. 


THE COURT: And the addition of control is wbti 


you say boosts the figure to your higher numbers. 




Vis 


b 
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$58 — was that the figure you used? 

THE WITNESS: $68 on my intrinsic value basis. 

THE COURT: No, no. $68 is when the control 

fight is continuing. 

THE WITNESS: The reason why that is significantly 

higher is that it does presume that somebody is going to 
control it. 

THE COURT: I am back to your earlier testimony. 

I thought you had given me the figure that after the 
acquisition of enough of a majority to create control you 
placed a figure of $57 on the block of Piper stock held 
by Chris-Craft. Was I mistaken in that? 

THE WITNESS: You are quite correct. 

THE COURT: So that the comparison then is $40.80; 
each of them has 49%, but when one gees over the top it is 
$57 and not $68? 

T«E .ITNESS: Sir, in market value $57; in 
intrinsic value, $68 if someone, anyone — it could be 
Bangor Punta, it could be Chris-Craft, a third party, takes 
Piper and integrates it into a larger enterprise. 

THE COURT: I am taking it away from that 

assumption. I am taking your words, "free standing value" 
and trying to understand what that means in a context where 
it is a standoff on the question of control. 
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THU WITNESS: That is what I mean, sir, by free 


standing value. 

THE COURT: Repeat those again. When neither 

side has control, what values do you ascribe and what labels 
do you ascribe to those values? 

THE WITNESS: I have an estimated market value 

of $36 a share and an intrinsic value of $40.80 on the 
assumption that no one has control, no one is about to get 
control. Piper is operating on its own, it is operating like 
Cessna. It is under independent management going about its 
business, however that management chooses. No one is 
changing management, no one is changing corporate structure, 
no one is making decisions related to corporate strategy 
and corporate management resources that can be applied if- 
Piper is integrated into the conglomerate enterprise. 

THE COURT: You say that no one is creating 

strategy? You mean where one side does not overbear the 


other side? 


THE WITNESS: Correct. This is the standoff. 


in effect. 


In the figures you gave me, sir, I am assuming 
that they go out and argue with each other and nobody does 
anything because no one has the upper hand. 


25 


THE COURT: 


What are the components of a 
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calculation of intrinsic value? 


134 


THE WITNESS: The components here — 

THE COURT: The category. 

THE WITNESS: Basically, in intrinsic value, 

what we are trying to value is a future earnings stream. 

0IT 

We are looking^a company or a share of stock almost the 
way we would look at a piece of real estate. 

the COURT: That's equated to investment value? 

THE WITNESS: Yes. We are not saying: What can 

I sell it for today when everybody is discouraged or 
tomorrow when everyone is very optimistic? What is the 
kind of economic value here? 

Given the expected ! /el of earning power, given 
the risk associated with that, is this a very stable 
business or is this a very risky business? 

Is there a big hazard that somebody will outmode 
us with a new technology, things like that? 

What we are trying to take account of in our 

* 

intrinsic value is the ingredients of economic value where 
you are looking at risk and return and rates of grcvth, and 
the degree of confidence and safety that you feel is 
associated with those characteristics. 

THE COURT: How do you, in fact, explain such 

I things as assets? 
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THE WITNESS: Basically in intrinsic value one 
says, "I am not going to count assets as assets are worth 
what they earn." 

If I may — 

THE COURT: It is an earning power? 

THE WITNESS: It is an earning power, exactly. 

THE COURT: I didn't mean to cut you off. I thoug 

I understood what you were saying. 

THE WITNESS: In market value we are trying to take 
account of people 1 s kinds of expectations and ^ are 

rears and sometimes fe hoy are very temporary emotions. 

THE COURT: But you do not get market value when 

two people have 49% a piece? 

THE WITNESS: That's correct. Under those 
circumstances the only way we can get a "market value" is 
rt-Uy to try to structure one. This is really what the 
market value calculation in, my calculation, Mr. Fitzgerald's 
calculation, and others; we say you cannot look in the 
marketplace and find a market value for Piper by August and 
September when there is this little tiny bit of stock. 

THE COURT: What do you distill it from? 

THE WITNESS: We can say that, well, Piper used 
to sell about in line with Cessna. We might say that, 
for example. And now we say, okay, where is Cessna selling? 
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Piper has originally been selling at a handsome premium. 
Before the contest for control. Piper was at a premium 
relative to the Standard & Poor's. Let's apply the same 
premium to the current Standard & Poor's PE ratio and we 
have a pretty good assurance. We know we have not got 
anything quite as precise as though we could look in the 
daily transactions where we have a lot of volume of willing 
buyers and sellers, but I think we can come very close to 
this, and this is a technique that, of course, all of us 
have used many times in trying to find out about a closed 
corporation, where you have never had any market. How 
do you market that one? You sit down and say: what would 

a comparable company sell for? 

THE COURT: It looked pretty clear that both 

Const 

sides were paying miserably over market and intrinsic. 

HIE WITNESS: They were paying in excess of market 
value clearly, at least by my definition, and they were 
even paying in excess of intrinsic value, my definition 
of intrinsic value; but my definition of intrinsic value is 
a fairly conservative one and they undoubtedly felt as 
rational individuals that if they could >ake charge and they 
could make some strategic change in the management of Piper 
and the way Piper ran its business, and a number of things, 
that they could greatly enhance the earning pouer. 
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THE COURT: Did you attempt to identify any of 

those items and evaluate them and put dollar figures on them? 

THE WITNESS: I did not try to do that. I said 
that I would take, as a for instance, the projection that 
was given to me from Mr. Fitzgerald. I said there is what 
some people thought might be developed in the way of 
potential earning power. 

I was thinking, basically, on the market value side, 
I have got some pretty objective tests from the marketplace. 

On the intrinsic value side I don't have that 
check. For that reason I was rather conservative in my 
calculations of intrinsic value. 

THE COURT: The reason I ask you these questions 

is I was struck by the structure of your sentence that 
starts at the bottom of Page 1 and goes to the top of Page 2: 
Presumably both companies bought their stock and sought to 
acquire control because they perceived Piper either as a 
free standing enterprise -- 

That's one concept? 

THE WITNESS: Right. 

THE COURT: with reference to that concept you 

valued the stock at $36 a share market value and $40.80 
intrinsic value, and then you go on: 

The successful contestant company either had 
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or would eventually have values in excess of the total 
anticipated purchase price. 

It is because of that that I am curious to know 
whether you identified what those values are, whether you 
catalogued them, analyzed them, and put down an evaluation 
in monetary terms. 

THE WITNESS: I did not, basically, because it 

seemed to me there was no way I could read the minds of 

those decision makers, figure out what their expectations 
were. 

THE COURT: That was not information given to you? 

THE WITNESS: No. 

THE COURT: It was not information you sought? 

THE WITNESS: No. It was not. That's correct. 

THE COURT: I didn't mean to interrupt you, 

but I wanted to get the full flavor of it because you 
used the two sets of concepts in the one sentence but in 
the disjunctive. 

THE WITNESS: Yes, sir. Definitely in the 
disjunctive. 

BY MR. LIMAN: 

Q 1 think, Dr. Murray, you had just concluded 
expressing how you reached what you called your intrinsic 
free standing value. 


and were proceeding to testify as to 
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how you valued on intrinsic value Cfaris-Craft•« ■ 

'■ uus trart s minority 

position after Bangor had gained over 50*. 

A The projection of potential earnings.which «s 
used fay Mr. Fitzgerald and which X used for this perpose. 
Aad built into it an expectation that lots of things were 
going to happen of a favorable nature in Piper and that the 
holder of an investment in Piper would be able to share 
of those benefits. An ordinary shareholder with 
100 shares of stock or thereabouts and with ownership 
of Piper widely distributed, could be expected to earn 
whatever returns would come from that free standing 
intrinsic value. 

Chris-craft's position, however, was quite 
different. it was no longer possible to have the same 
lovel Of confidence in the realization of those projections 
given the fact that Pipefs entire future as an organization 
longer clear. it was no longer the Qld piper ^ 

hT the Piper family and others, nor was it Piper Aircraft 

acquired by, integrated into a 

into, a well-managed enterprise 

from a different field. 

The uncertainty associated with realizing the 
projections which Mr. Fitzgerald used and which I used 
was very, very substantially increased as a result of the 
standoff i„ the question of procedure towards an orderly 
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merger and acquisition. 

The other characteristic of an intrinsic value 
under any circumstances is, of course, that one is not 

into, one is not frozen into, this particular form 
of an asset, and what had happened in this situation to 
Chris-Craft's block was that instead of it being a marketable 
common stock comparable in other respects to the general 
run of equity investment, it had become a frozen position 
lacking in liquidity and marketability. 

The way to take account of this, it seemed to 
me most logically, was to increase the rate of discount 
in calculating the present value of that expected 
anticipated intrinsic value reflecting the future earning 
power and growth, because all of these factors were 
reflecting upon the c o mp eten c e with which someone could 
anticipate those returns would in fact be realized. 

So what I did wan to increase the rate of 

pre**\t ooAoe 

discount in present value. You get the^projected 1973 

distW r#jk 

earning power by increasing this^from 15% per annum 
calculated quarterly to 25% per annum calculated quarterly. 

Q What conclusion did you reach? 

A They led me to the conclusion then that on an 
intrinsic value basis the minority locked in position of 
Chris-Craft had an intrinsic value equivalent to $27.44 per 
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2 

share. 


3 

Q I may have misunderstood you a moment ago when 


4 

you were talking about conglomerate value. Does your 


5 

conclusion as to the market value on a conglomerate basis 


6 

or the intrinsic value on a conglomerate basis of 


7 

Chris-Craft's holdings presuppose that Chris-Craft won 


8 

the control contest? 


9 

A No. My conglomerate values simply presume that 


10 

someone will win the contest and proceed with the merger 


11 

acquisition process. I think perhaps when I was speaking 


12 

to his Honor and he gave me the 49 - 49, I should have 


13 

added the presumption that there was no longer a control 


14 

argument, there was no longer the possibility of someone 


15 

winning. it was, in fact, a stalemate. 


16 

Q Is it fair to state that in the context of your 


17 

market value testimony that conglomerate value reflected 


18 

what the market perceived spmebody would pay to take over 


19 

the company? 


20 

A Yes. 


21 

MR. LIMAN: 1 have no r, . ^er questions. 


22 

I want to mark and offer Dr. Murray's report. 


23 

(Plaintiff's Exhibit 156 marked for 


24 

Identification.] 



25 


MR. RYAN: 


Your Honor, as to Dr. Murray's report. 
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THE COURT: By allowing them in evidence I 

do not accept them as competent proof on the issue. The 
competent proof will be determined from the application 
of the legal rule, but they are received as evidence of 
what the witness has said on paper in addition to what he 
has said orally. 

MR. LIMAN: Thank you, your Honor. 

THE COURT: Before you begin cross-examination, 

I would like to ask one more question and then I will have 
concluded things running through my mind. 

In reaching your conclusions both in your report 
and on the witness stand you have predicated your 
comparisons on the notion that Bangor Punta in fact has 
merger power after September 5; is that right? 

THE WITNESS: Yes, sir. After September 5 and 


«ft°more than 50%, yes. 

THE COURT: If t*hat factual assumption were 

revised so that all that existed was the stalemate, I 
take it you would have to rethink some of the conclusions 
of value; is that right? 


THE WITNESS: Possibly on intrinsic value. 

On market value I would say that market value 


reflecting as it does the expectations of investors is that 
the ownership of 50.1% was all an investor would care to 
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inquire about; in other words, he would not be interested 

in the technical question of what the bylaws said or what u** 

possible when. He would say to himself, "That's enough 
for me." 


t4 pm 
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THE COURT: That pragmatic judgment is not what 
I was asking you about. 

asking you whether, and addressing myself 

n ° W t0 mar,:et Val “' th * investment - no. intrinsic value 
on the market value - you did tell me that if there was 
virtually a closed corporation situation, that then what 
you were doing was really constructinq a market value with¬ 
out relation to reality but based upon drawing illusions 
from other circumstances. 

THE WITNESS: Yes, sir. 


tnat. 


lm C0URT! A11 I think I understand 


con*. 2° ahead. 

*1*. Ry«HN *• 

Q Dr. Hurray, as I understand it, your appraisals 
or your estimated market value of S57 and your intrinsic 
value of 568 as of August 7th or as of September 5th for 
chris-craffs block prior go banyor Punta's acquiring 
50 per cent is really a factor of what you call your 
conglomerate factor; is that correct? 

A That is correct. 

0 And thatyour report states on page 3 that 
this conglomerate factor or expectation is evident since 
at least IW-that Piper would become part of a larger 
enterprise; is that correct? 
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high foilurea placed in the marketplace in 1967 and '68 
was very substantially reduced. But as ongoing enterprises, 
several of them have really been quite successful. 

THE COURT: But not on the basis of conglomerate 
valuation anywheres approaching the Standard & Poors index, 
isn't that so? 

1 UE WITNESS: That is correct. In fact,if 
memory serves me, that conglomerate index has completed 
the round trip and is back to 10 again by now. 

but, of course, we havewrung a tremendous amount 
of price out of the securities markets in the last three 
years. The average stock really, an unweighted average 
of all stocks really, has not recovered from the bottom 
of the market in 1970. 

THE COURT: You had a parallel in the history 
of the utility holding companies, too, didn't you? 

THE WITNESS: Indeed. 

THE COURT: That made the round trip up and down? 

THE WITNESS: That was even more dramatic for the 


yes, sir. 

U Dr. Murray, I was referring to your conglomerate 
targets, not Litton and Gulf and Wester^'are conglomerates. 
I was trying to address your attention to what are the 
factors^which you would then identify a company as being 
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a conglomerate^ and in particular Piper. 


A 

Q 


Yes, sir. 

What were those factors? 
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A It was in the size bracket that made it feasible 
for a number of acquiring companies. It was in a glamor 
industry. General aviation was widely known as a high 
growth industry. It had that magic label of leisure 
time. Private flying was a leisure time activity and all 
leisure time" kinds of enterprises were extraordinarily 
popular at that time. 


THE V..OURT: And it had a reasonably low price 

mu ^^P^ e considering the high flyers around, isn't that 
right? 

A Of course, it had come from a rather low price 
earnings ratio, yes, sir. 

THE COURT: I am sorry, Mr. Ryan. 

MR. RYAN: That's all right, your Honor. 

Q As your Honor pointed out, did the price-?£££>* 
have anything to do with your conclusion that this was a 
conglomerate target? 

A The operation in the marketplace, in writing up 
the price earnings ratio after mid '67, was a piece of 
objective evidence. Yes, indeed. It seems to me that 
the spread between the Piper and the Cessna price 
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earnings ratio, given very little difference in terms 
of performance and earnings and the like, was simply an 
expression of the fact that Piper was regarded as available 
for acquisition and Cessna was not. 

U We will get into that later. I just want 
to direct your attention first tj this price earnings ratio. 
And you picked the middle of 1967. 

Do you recall approximately what he price earnings 
ratio was at that time? 

A By mid '67 my recollection was that it wasup 
around 17, 18 times. 

Q Well, would it be around 20 to 22 times earnings? 

A It might well have been. I don't have those 

figures directly in front of me. 

Q Well, during 1968 and 1969 it was selling 
in the range of 20 or 22 times earnings, wasn't it? 

A Yes. 

Q And do you think that that price, which you 
attribute to the conglomerate factor, had any connection 
between the fact that during this period of time, '67, 

'68 and early '69, that the earnings in Piper were low by 
comparison with previous years? 

A I would not have said particularly low, they 
were only low compared to that very big boom year in 1966, 
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effects at that time, weren't they? 

A Yes. 

Q But Piper wasn't one of the targets at that point? 
A No, sir, there was not the same leisure time focus 
at that time and there weren't as many ^nqlcmerates, 
either, to compete. 

Q You said there weren't very many conglomerates 

at that time? 

A There were not as many conglomerates in '61. 

Q As when? 

A As in '67, '68. 

U Do you know what the price earnings ratio 
was in 1965 at Piper, the range? It was 11 to 15 times 

earnings. Do you know what the earnings were that 

XV 

year? ^ $3.56 a share. 

Was Piper a conglomerate target at that point? 

A It was selling a£ a relatively low multiple of 
high earnings. A perfectly normal phenomenom. 

U Isn't a low price earnings multiple one of 
the criteria for taking over a company? 

A Only if the price earnings ratio is iow in 
relation to normal or average earnings. If the price 
earning:, ratio is low because the earnings are temporarily 
high, it doesn't mean that it is a cheap stock and therefore 
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an acquisition target. 

Q So actually it is the price of the stock which 

controls and has nothing to do with any kind of a price 

earnings ratio or conglomerate factor? 

A It is the price of the stock in relation to 

normal earning power. 

Q To what it can earn; isn't that correct? 

A To what it can earn across time, not in any 

particular instant. 

Q In 1966 Piper made $4.23 a share and sold at 9 
to 16 times earnings. 

A No surprise. 

Q Was it a conglomerate target xn 1966? 

A No, it was not a conglomerate target in 1966. 

Q But all of a sudden in 1967 it became a con¬ 

glomerate target and developed this factor which you have 
cranked into your opinion?' 

A It became a target and the conglomerates were doii 
so well, getting such good acceptance in the marketplace, 
'that they could effectuate their efforts on acquisitions. 

Q So it is your testimony that the favorable 
pi^lce—earnings ratio and favorable price of Piper 
stock was solely attributable to this conglomerate tar¬ 
get aspect? 
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A My testimony is that the increase in the price 
\ o>r4«i^ 

earnings ratio was or substantially attributable 

to its attractiveness as a target for acquisition and, to»* 
an environment in which conglomerates had widespread ac- 
cpetance and tremendous power to effect acquisitions. 

Q Now, would you agree with the proposition as 
follows: "The price of Piper shares relative to the 
market was at a higher level during such period, 1966 
to 1968, reflecting a generally more favorable market 
atmosphere and a more generous valuation accorded to 
secondary issues"? 

A Yes. That was part of the same phenomenom. 

Q It was the bull market, wasn't it? 

A There was -- it was the bull market. It was 

also a market favorable to secondary issues. 

Q Well, Bear, Stearns, whose representative 
testified this morning, that was his justification for 
the price of Piper's shares during this period of time in 
which you attribute the conglomerate factor as causing 
the price increase? 

MR. LIMAN: Objection to the form. But. 
he may answer. 

THE COURT: Do you understand the question. 

Doctor? 
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THE WITNESS• I understand the question. I just 
think that the gentleman who testified this morning did 
not offer an adequate and complete explanation of the 
change in relative price. 

Q On page 4 -- are you through. Doctor? 

Did I cut you off? 

A No. 

0 Excuse me. 

On page 4 of your report, Doctor, you have set 
forth there the comparison between a conglomerate index 
of Standard & Poors and the 425 stock index. What is 

the purpose of that chart? What is that to show? 

A That is to show, to illustrate, the point I was 
making a moment ago, that major conglomerates, for example, 
the 9 thatqre included in this Index, have very widespread 
acceptance in the investing community. They could offer 
their shares at very genercus prices, which meant that 
they had tremendous purchasing power for acquisitions; 
that is to say, the paper that they were offering to share¬ 
holders in target companies could be resold at good and ris 
ing prices. It meant that they had almost, it seemed at 
the time, almost unlimited power to acquire companies of 
tneir choice and selection as additions to their conglomer¬ 


ate structures. 
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Q Do you know the names of the companies that are 
included on the conglomerate index? 

A I looked it up at the time. I think I knew 
most of them. Bangor Punta and Gulf and Western, City 

Investing — I am trying to think whether Walter Kidde was 

* 

one of them or not. It is just a list that I expected to 
find when I checked it. 

Q Would you call General Electric Company a 
conglomerate? 

A Not in this sense, no. 


0 It is^a different sense. General Motors? 

A General Motors is not a conglomerate. 

Q So you v/ere addressing yourself solely to 
the companies that were acquiring other companies for what 
they call the synergistic effect of acquisitions? 

A The synergistic effect, that is correct. 

Q I note in your chart that there was 25 per cent 

reduction in the index for the conglomate companies 
during the first nine months of 1969. Did that 25 per cent 
reduction in the index for conglomerates have any 
effect upon the value of conglomerate targets? 

A It tended to sober people's expectations obviously 
of what they could get for a target company. 

Q In other words, you are saying that people 
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would have been, should have been, paying teas for Piper 

stock in the 9 months of 1969 than they were paying in 
1968? 

A Not in the case of Piper, no. 

Q VThy is Piper different? 

A Because Piper was clearly — you c. A dn't have to 
guess whether Piper was an acquisition target. Two 
companies were fighting to acquire Piper. 

Q I am addressing myself. Dr. Murray, to 
your estimated market value, not the actual market that 
occurred in the marketplace. Your estimated market 
value. You applied a multiple which was consistent with 
the same multiple, price earnings multiple, as it has 

existed for the 12 weeks previous to December 31, 1968, as 
your multiple? 

A Absolutely. 

THE C( _RT: 12 weeks or 12 months? 

MR. RYAN: 12 weeks, excuse me. 

A Of course. It didn't matter what else was hap¬ 
pening in the conglomerate acquisition world. Everybody 
knew, you didn't have to guess whether Pipe was a target. 
Everybody knew. All you had to do was read the paper and 
you knew that these two companies were battling away to 
acquire it. 4nd this was contingent on it being ac- 
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quired. 

Q No, Doctor, I am referring to your opinion as 
to the estimated market value — 

A So am I. 

Q -- of $57 which you recreated in a situation 
where there wasn't a control fight. Your estimated 
market value of $57, doesn't that presume that there is no 
control fight and that that was a market value that 
Piper would have had without the control fight? 

A No. ihat that is the presumption as clearly 
stated in the formulation of the question. The question 
is that the fight for control is still going on, it is 
still open, it is still moving toward resolution and 

I am sure the testimony will support that statement 
precisely. 

You said that one of the convincing factors 
on which you based your opinion that Piper was a 
conglomerate target was the fact that as 2 ^ 4 ? „as still 
controlled by the 2S&&, and Cessna was still controlled 
by, I believe it was, the Marshalls — 

A Wallaces. 

Q -- Wallaces, and that Piper, Mr. Piper, had 

left the scene. Do you know who was managing Piper Air¬ 
craft Corporation? 
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A It is my recollection that it was his sons. Is tha 
right? And I guess two sons. 


Q William Piper, Jr., and the brother, Thomas 


Piper. 


owned? 


Do you know how much stock the Piper family 


A It was widely thought that the Piper family 
owned 20 per cent. I guess it turned out that they owned 
more than 20 per cent. 

U They owned 31 per cent, the shares that were 

sold to Bangor Punta. So could you tell me how you distingui 
the tfoacS situation, which was a publicly held company \t\ 
which the Hoooh h - s had a control stock, Cessna, where 
the Wallaces had it, and Piper; aren't they the same? 

A Once you split the ownership, you open up 
the possibility that the group of people will not stay 
together. One didn't — I don't know what the relationships 
were in the Piper family and other investors didn't, either. 
They took the general proposition, which is a pretty good 
qne across time, that, don't worry, there's always a point 
at which almost any family, whether their name is Piper 
or Jones or Murray, will split. 

Q t %re you familiar with the transcript of the case, 
of this case, the Chris-Craft case, as to the efforts made 
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by the Piper family to prevent their company from being 
taken over? 

A No, sir. 

Q Did you ever make any study of that, ask any 
questions? 

A No, sir. 

0 You just assumed that the shares were owned by 
variot groups who would be sold out at one point of 

time as distinguished from Hr. and Mrs. S & ; that is 
your assumption? 

a That's my assumption and it was the assumption 
held by other investors, which is so crucialiy important 
in the determination of market value. 

It is not really what I think, it is what 
investors perceive that will determine what they are will- 
ing to pay for the shares. And this was their clear 

perception. 

™" C0U,,Ti tangible evidence is there 

tor any investor, assuming that the Pipers wanted to get 
out? 

™ E WITNESS! 1 d °"'t ^nk anybody has to assume 
that they wanted to get out. 


the court 


That is what Mr. Ryan is aski 


ng 


you, 
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2. 

THE WITNESS: No, I did not say that there was 

3 

any presumption that they wanted to get out. The question 

/ 4 

was could you deal with them? And the presumption was it 

5 

would be easier to deal with the Pipers than with Ollie 

6 

beach or with Duane Wallace. 

7 

THE COURT: What tangible evidence is there of any 

8 

sucn ^ssmption? 

9 

THE WITNESS: In the way people reacted. 

10 

THE COURT: What people, what reactions? 

11 

THE WITNESS: Well, there were people like Bangor 

12 

Punta and Chris-Craft, for example, who didn't spend 

13 

any time seeing whether they could acquire Cessna. They 

14 

apparently went to work on p'Jper and investors were feeling 

15 

the same way. 

16 

THE COURT: It is obvious we are talking at 

1 17 

opposite points. That the circumstances of Bangor Punta 

18 

coming into the situation have been related in this record, 

19 

but apparently that is not part of what you considered 

20 

your function to avail yourself of. 

21 

• THE WITNESS: No, sir, I was looking back — 

22 

I am trying again to respond to the question you asked me 

23 

earlier, remember what did I mean by available? I am 

24 

merely talking about investors perception and they know -- 

25 

THE COURT: My recollecticn of the trial testimony 
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was that the Pipers sn^t to repel Chris-Craft with every 
circumstance at their control; they had a couple of 
abort-ive attempts and finally got a hold of Bangor Punta 
to help them. 

Does that change the context of your answers? 

THE WITNESS: No, sir. What I was speaking to — 

THE COURT: Go ahead. 

THE WITNESS: — were the expectations held 
by investors in 1967 and 1968 before Chris-Craft had made 
the slightest gesture about actually acquiring-ftper. 

THE COURT: I think we are bogging down on a small 
point that really is off the main track. So why don't you 
go back. 

THE WITNESS: Certainly. 

Q Dr. Murray, perhaps in your management class that 
you teach at Columbia, did you ever discuss or consider 
what were the elements that these conglomerates looked for 
in order to get the synergistic effect in their company? 

A Yes, sir. 

Q Was one of the elements a low price earnings 
multiple? 

A Lower than the one that your conglomerate com¬ 
manded in the marketplace. 

Q Exactly. If your conglomerate is selling at 


s 
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Q One of the other items that tne conglomerates 
look for was cash or undervalued assets? 

A Yes, cash rich companies or undervalued assets 
or exceptional — 

0 One at a time. We will go through each of the 
elements. Was Piper a cash rich company? 

A I wouldn't describe it as a cash rich in the 
sense of being a high priority target. 

Q Did it have undervalued assets, to your knowl¬ 
edge? 

A I would think not. That old plant was — had 
a low book value but it wasn't that good in earning power 
or location. 

Q Well, was borrowing capacity another factor which 
the conglomerate looked for? 

A Yes. 

0 Do you know whap the borrowing capacity of 
Piper was? 

A It would have been substantial. 

When you say "substantial," what do you mean? 

A They had used little or none of it so that it 
would be a significant borrowing power, I would think. 

U Couldn't you look at their balance sheet and 
give yourself some idea of what the. borrowing power was? 
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■ 2 

A I could. 



3 

Q Did you? 

/ 


4 

A No, sir. 



5 

Q Is complimenting product lines another element 



6 

that conglomerates look for? 



7 

A In the true conglomerate sense, one need not 



8 

have that. If you are thinking of the free form con¬ 



9 

glomerate that says that we can apply our techniques of 



10 

management to diverse kinds of business, then complimentary 

\ 


11 

product lines are not so important. but this was the 



12 

question, some would give emphasis to this, and some would 



13 

not. 



14 

Q Would you consider a company in the general 



15 

aviation business, with their production problems, a 



16 

rather unique business? 



17 

THE COURT: Just read that back to me. 



18 

(Read.) 



19 

A I suppose in some sense it is unique. It is 



20 

different from a lot of other — 



21 

• Q It is almost custom, isn't it? 


• 

22 

A It gets preciously close to it except when you 



23 

are doing the large runs of small planes. 



24 

Q And wasn't also that a factor that conglomerates 



25 

looked for, was non-management ownership of securities, when 
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they were looking for a target? 

A Not necessarily. 

U Well, wasn't that one of their reasons why you 
scratched Beaeh and Cessna? 

A It was not the ownership, it was the person¬ 
alities that would scratch those two. In fact, sometimes 
it was nice to do business with owners because you could 
make your arrangements and be assured of a large acceptance 
if the managers had good ownership. 

Q So that really what you come down to is that 
your opinion tnat this conglomerate factor came into 
being with Piper was because it was in the glamor industry 
and general aviation had a great future and it was leisure 
time; that is v/hat you base your opinion on as to the 

basis for this conglomerate factor which you add to this 
security? 

"TW>se. 

A 'tori* would be substantialelements, yes. 

Q Are there any others? 

A Yes, I think the question of alternatives, the 
•fact that there were not other alternatives readily 
visible because one had to expect that the and 

Wallaces wouldn't be prepared to do business, so you get, 

if you like, a kind of a "scarcity value" attributable 

4K.S 

to Piper && in^environment. 
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2 

Q 

And you are assuming that the Piper family were 


3 

prepared 

to do business? 

/ 

4 

A 

I don't even make an assumption on that at all. 


5 

no. I make just the general assumption that most people 


6 

are willing to do business at some price on some terms. 


7 

Q 

Wouldn't that be true of Mr. and Mrs. n e?rh 


8 

and Mr. 

and Mrs. Wallace? 


9 

A 

No. If you know 01 lie BthTw) , you know that that 


10 

is not the basis on which you make decisions. 

► 

11 

Q 

You ; iso stated on page 6 of your report that 


12 

Cessna was not a target for a conglomerate. Do you know 


13 

that Bangor Punta considered acquiring Cessna? 


14 

A 

I don't know whether they did or not. 


15 

Q 

Do you know whether any other companies had con- 


16 

sidered 

acquiring Cessna? 


17 

A 

I don ' t know. 


18 

Q 

Do you know what Cessna's cash position was? 


19 

A 

It was satisfactory. It was -- Cessna was not 


20 

cash rich but it was certainly satisfactory. 


21 

Q 

They were a strong, conservative company, 


22 

weren't 

they? 


23 

A 

Well managed but it did have a sizeable defense 


24 

military 

business that, some people regarded as less 


25 

j attractive. 

1 
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Q It also had a substantial portion of its business, 
approximately 30 per cent, in the electronics business, which 
you are referring to; is that correct? 

A Yes, and then that other business, that they 
make hydraulics or whatever for farm equipment and the 
like. 


Q And it had a lower price earnings multiple, didn't 
it, than Piner? 

A Yes. 

Q Also on page 6 of your report, you conclude that 
"The market value of Chris-Craft*s block and its intrinsic 
value at the time of August was $57 and $68," and you 
say that your conclusion is that no premium would have been 
paid over those prices for Chris-Craft*s block; is that 
correct? 

A A premium might have been paid but what I was 
addressing here was the question of what was the fair 
market value of Chris-Craft's holding. If Chris-Craft 
could find that buyer, the buyer undoubtedly would have 
been willing to pay a premium. 

Q Undoubtedly would have been willing to pay a 
premium? 

0 

Because by definition, the buyer would be after 

control. 

dll_ 
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Q And would he have paid a 40 per cent premium? 

A He could easily have paid a 40 per cent premium. 

Q And that is over your prices of $57 and $68; ^ 

is that correct? 

A I was speaking of 40 per cent over the $57 
price. That would be just under $80. Yes, I can con¬ 

ceive of someone paying that. 

U Paying $80 a share for Chris-Craft's block while 
Chris-Craft had 41 per Cent and dangor Punta either had 
31 per cent or 38 per cent; is that your testimony? 

A That would be on the assumption that from that 
leading position it was indeed possible, likely, probable, 
that one could obtain complete -- could effect a merger. 

Q Did you make any studies of the likeliness 
or probability or anything else which you base your con¬ 
clusion on? Did you ever study that? Or is this just your 
guess? 

A No. This would be based on my experience in this 
field, that if one could find a buyer for a complete take¬ 
over of th.* Chris-Craft position in a block, which could 
easily involve also taking over the uangor Punta 
position — 

Q Oh, taking both. 

A Taking both or dangor Punta taking over 
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Chris-Craffs, that this kind of a premium was not out of 


reason. 


THE COURT: You mean to say that you take these 
values at $80 a share for a hundred per cent of the share, 
you would be willing to pay that for Piper? 

THE WITNESS: Not necessarily $80. 

THE COURT: That is what he is asking. 

THE WITNESS: In cash. 

THE COURT: That is what Hr. Ryan is asking you. 

You said that if you could find a buyer to take over both 
positions at $80 a share, is there any reasonable expect¬ 
ation on the part of you, an expert banker and investment 
■nan, that anybody would pay S80 a share for 1,600,000 shares 


of Piper? 


THE WITNESS: They would not 


pay — they were not 


paying cash, sir, you realize 


THE COURT: You mean they are givi 


ng pieces of 


paper for it? 


THE WITNESS: They were giving pieces of paper 

THE COURT: Let us talk about pieces of paper 


worth money. 


Would they give money for it? 

THE WITNESS: Tn that environment those pieces 

of paper could bo resold at a very high price, as the 


n»i»ft 4 .-(.'■•HA 
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conglomerate index indicates. 

THE COURT: Would you consider taking the concept 

fair value, that Piper was worth at any time that we are 

1ooo.ooo. 
talking about $ 1»00 ,OOtf . 

MR. LIMAN: How much did you come up with, your 

nonor? I think your Honor's arithmetic is wrong. 

MR. RYAN: 138 million or so. 

THE COURT: Let me do it exact. 13 million. 

No, 131 million. 

THE WITNESS: 131 million. 


time? 


analyst. 


THE COURT: Was Piper worth 131 million at any 


THE WITNESS: Notin my judgment as a security 


THE COURT: That wouldn't be fair value as fair 


value is understood,wouId it? 


THE WITNESS: No, .sir , 


know. 


And I didn't in my value -- 
THE COURT: Would you think -- 

THE WITNESS: I didn't give that premium, as you 


THE COURT: Would you, as a security analyst. 


attempt to put out an issue of Piper to realize $131 million? 

THE WITNESS: No, sir. I wouldn't but this was not 
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the question at issue here. 

THE COURT: I am only listening to the impli¬ 
cations and the extrapolations of the testimony. 

THE WITNESS: The reason, sir, why I could 
arrive at 57 as a fair market value that someone would be 
willing to pay was because he saw the possibility that if he 
bougnt it at 57 he could sell it for something more than 
57. I don't have to establish, to have that conviction, 
that he could sell it at 80. 

THE COURT: I understand that part of the testimony 
but I just thougnt that I heard you tell Mr. Ryan that $80 
would be what a purchaser, if you could rind one, would pay 
for both bundles? 

THE WITNESS: Might very well. Might very well 
in that environment. Mot in cash but in various forms of 

paper. 

I sold a very large position in Hooker Chemical 

OC-Ct 6 € n'Va.V 

to Petroleum just around this time, and so 

help me the premium was on the order or 50 per cent, because 
at that particular time in his history. Dr. Hammer wanted 
to get a chemical company into that complex of his, and he 
gave me paper which I owned for less than 2-1 hours. 

but the price was extraordinary high for Hooker 
Chemical in fe - a d 


Petroleum's $3.60 preferred. 
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So this is what was going on at that time, some of 
which clearly — 

THE COURT: I am beginning to see why some 

stocks went down. 

THE WITNESS: Yes, sir. 

THE COURT: Including QatiaUmLu!-/ 

OcC.\A«n^ 

THE WITNESS: Including O w 4don tea 1 , you bet. That 

did.-i-te-r . 


Q Getting back to my first question, are you saying 

11 that if someone would buy Chris-Craft's block alone at a 

12 premium of 40 per cent over your $57, that is 41 per cent 

13 block while Bangor has 3a and -- 

14 MR* LIMAN: Do you mean 42-37 or 41-31? 

15 MR. RYAN: Yes. 

tOC.ortC-exoa.'oW 

lb A It is not i- noonde -fr va b- i e-, especially if the 

17 buyer thougnt he could also make a deal with Bangor 

18 Punta. 

Q Suppose he couldn't make a deal with Bangor 
Punta, would he still pay $80 — is this cash or paper, 
by tiie way? 

A I would think that he v/ould hesitate to pay $80, 
even in funny money. 

Q You then go on, Dr. Murray, in your report, 
with the free standing value, and you ascribe a free 


25 
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2 

standing market value of $36 per share, and this is based 


3 

upon a price earnings multiple of approximately 12-1/2 


4 

times reported earnings? 


5 

A That is correct. 


6 

Q Is that multiple a fair multiple, do you think? 


7 

A That's a multiple comparable to the Cessna 


8 

multiple, it is a multiple reflecting what you mignt think 


9 

of as the historical discount of the Piper multiple from 


10 

the S&P 425 indistrual stock index. 


11 

Q Of course, you had no trouble using a 19.9 


12 

multiple for your conglomerate factor, yet you are 


13 

prepared to testify that 12-1/2 price earnings multiple in 


14 

August-September 1969 would be a fair multiple? 


15 

A Washing out the conglomerate potential. 


16 

Q Washing out the conglomerate potential. 


17 

So then when you come up to the free standing intrinsic 


18 

value, you in substance accept Mr. Fitzgerald's analysis with 


19 

the one proviso thatyou discounted on a quarterly basis 


20 

rather than on an annual basis? 


21 

A That is correct. 


22 

u Otherwise, you concur in Mr. Fitzgerald's analysis 


23 

as to what free standing intrinsic value of Piper's shares 


24 

were on September 5, 1969 ? 


25 

A The result of usinq his set of assumptions, it 
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seemed to me, gave a valid basis for measuring differences 
in intrinsic value on the conglomerate or the free standing 
or the minority locked in value. This doesn't mean 
that I necessarily subscribed as an expert to the precise 
level of valuation that Mr. Fitzgerald arrived at. 

Q Well, you in substance used his level of valu¬ 
ation, except you discounted on a 15 per cent quarterly 
basis rather than per annum? 

A My assignment, my effort here, is to measure the 
differential effect of changes in the control position 
in Piper. It really isn't terribly important whether 
I am working with market values or Mr. Fitzgerald's struct¬ 
ure of valuation, as long as in the several circumstances 
I am following a consistent pattern. 

I could have constructed, for example, instead 
of a Fitzgerald value, a Murray value. It wouldn't 
have been materially different. but I could have then 
had my own level of absolute valuation. It would not have 
changed the outcome significantly however, because what 
is at stake here is differences, and not absolute levels 
of value. 

(j Now we will get to what you consider the dif¬ 
ferences to be, Doctor. You state on page 7 of your re¬ 
port that "As of September 5, 1969, important decisions 
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were pending in Piper regarding marketing policies, product 
line, plant locations, executive leadership," et cetera. 
Would you please recount to us what you are referring to 
in that sentence? 

A I am referring to the general discussions about — 
that came out in the course of the control arguments and 
the like about whether the Piper management should be 
changed. 

There was also a lot of discussion as to whether 
the distributorship of Piper were necessarily the best 

or the most effective method. There was the question 

p\on^> loccVcd in 

of whether you really ought to have your^Lock Haven, 
Pennsylvania, or in Florida or somewhere else. These 
are the kinds of questions. Those are simply a few for 
instances of the kinds of business decisions typical 
in any ongoing enterprise. 

Q Did you ever read the minutes of the boards of 
directors meetings of Piper which have occurred since 
August 1969 to date? 

A I didn't. 

Q Did you ever make any inquiry as of any Bangor 
Punta personnel concerning these important decisions? 

A I didn't. 

0 Did you ever make any inquiry of Chris-Craft 
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personnel concerning these important decisions? 

A Probably in talking to Chris-Craft's counsel 
I — some of these subjects probably — were undoubtedly 
discussed. 

Q You don't have any specific recollection, though? 
For example, you mentioned plant location. . 

Did youhave any discussion with anyone concerning 
the discussions which took place at the board level 
concerning the opening and operation at Lakeland? 

A Basically, my familiarity with the Pennsylvania 
plant came out of some testimony I did for the Investment 
Bankers Association at Harrisburg on a bill to restrict 
takeover in Pennsylvania, and at that time in Harrisburg 
there was a lot of discussion about what was happening at 
Piper and there was a lot of concern at that time among the 
union representatives present as to Piper's leaving 
Pennsylvania. 

Q Other than that testimony, you made no other 
inquiry? Lakeland, by the way, is in Florida/ 

A I was aware of that. I didn't pursue this as a 
matter of great importance as far as my valuation was con¬ 
cerned . 

U And your next statement, I direct your attention to 


25 


is on page 8 of your report when you state that "Retail 
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distribution of the riper shares by a selling group of 
investment bankers was not a promising alternative." 

Why? 

A It seemed to me that there were two problems 
here: One is the problem of an investment banking firm 
putting its name on the offering, which raised a lot of 
questions in my mind. 

0 What were those questions? 

A The questions of, what was one offering for sale? 
Was he offering shares in Piper? Was he offering the 
right to receive a package of Bangor Punta securities in 
a merger proposal? Was he offering shares in a company 
in which the question of control and merger wouldn't be 
resolved for a long period of time because of the existence 
of litigation between the two larqe shareholders and 
furthermore, what wis the time frame in which one might an¬ 
ticipate some or any of these events to take place? 

It seemed to me that qoing to a potential buyer of the 
shares, 44 the shareholder v/ould ask the simple question: 

My dear friend and investment banker, what are you selling 
me? 

Q Wouldn't he be given a copy of the prospectus and 
wouldn't the prospectus have to statp clearly and dis¬ 
tinctly what the program and plans were of Bangor Punta 
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concerning this security or investment? Wouldn’t it be 

in the prospectus? Isn’t that what you, as an investment 
banker, would ask to see? 

A What would be in the prospectus would simply 
create additional uncertainties. We all know what you do 


in a prosDectus, and that is you cover ever contingency. 

is: 


So what it says in the prospectus*' no one can tell you what 

will be the terms of a merger, whether there will be a merger 
when and is there likely to be one. 

Ihat is what would be in the prospectus and 
I would have a relatively low opinion of an investment 
banker that would peddle that stock with that kind of 
a prospectus. 

Q Well, you, of course, are familiar, Dr. Murray, 
with numerous offerings of minority interests in corpor- 
ations? 


A What do you mean 

Q It is not an unusual situation, is it? 

A What do you mean by "minority interest"? 

0 Well, for example, we will take Brunswick Corpor¬ 
ation when it sold off its 15 per cent interest in 
Sherwood Medical. That, by the way. Bear, Stearns was 
a member of that syndicate. 

A This is where you take a small — less than 
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20 per cent of one of your subsidiaries and have it go 
public? 

Q That is correct. 

A There's no similarity, no relationship whatever 

to this kindof a situation, no possible analogy, 
o None Jt all? 

A None at all. 

In other words, when we had 51 per cent and we sold 


42 per cent -- 


MR. LIMAN: 


You rnea u hanger Punta sold 42 of the 


51? 


MR. RYAN: I am assuming a hypothetical. 

MR. LIMAN: Objection. Let him make clear who 
is selling the shares. 

THL COURT: The interruption is not appropriate. 

Go ahead and ask the question. 

MR. RYAN: I will rephrase it. 

Q Dr. Murray, what you are saying is that a respon¬ 
sible underwriter would not offer for sale a 42 per cent Intel 
est in Piper Aircraft Corporation while Bangor Punta owned 
51 per cent; is that what your testimony is? 

A The statement I just made, sir, was that there 

was no analogy between this offering and your Sherwood 
Medical. 
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Q Answer the question I just posed to you. is it 
your testimony that no responsible underwriter would 

underwrite an offering of 41% interest in Piper while 

* 

Bangor Punta owned 51%? 

A My testimony is that I would think less of any 
investment banker who made that offering, and I am sorry 
fo- my friend from Bear Stearns if they would have made it. 
I do not think that this would be an appropriate activity 
for a responsible investment banker to engage in, given 

the uncertainty of the status of the security that he 
was offering. 

Why do you say, "uncertainty"? Wouldn't there 
have to be a statement made in the prospectus in which 
Bangor Punta would have to disclose what its plans were? 

A What the disclosure would be is that Bangor Punta 
would make no representation whatever to that potential 
buyer of the shares as to What was going to happen. You 
and I know that Bangor PUnta officers could not sign a 
prospectus that made a commitment that they were going to 
give whatever they were going to give'" whatever point in 
time, in exchange for those shares of Piper, or that 
they were going to give nothing. The officers of Bangor 
Punta we know perfectly well could not responsibly give 
a clear representation that would give the buyer of those 
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Shares confidence that he knew precisely what he was buying. 

0 wouldn't they have to state whether they had any 
present intention to consummate a merger? 

A They would have to say that they had, presumably 

had, no present intentions. I presume that's what they 
would have to say. 

0 In your opinion, such a statement would not be 
a satisfactory statement and no responsible underwriter 
would underwrite a security with such a statement? 

A Certainly not. There is no time frame on that, 
and there is no assurance whatever that they have not a 
perfect^to change it six months or three years from now. 

Q We will now get to your next statement that you 
have at the bottom of Page 0: Constantly in the 
background was the possibility of the statutory merger 
proceeding by Bangor Punta. This would only be initiated 
obviously in the midst of a contraction in the 

svistion busin°<?<; cnr ,u . , 

^ sm-ss, such as the one starting in 

1969 . 

Do you see that statement? 

A Yes. 

Q Isn t that the least likely time for Bangor Punta 
to propose a merger between it and Piper? 

A No. I would think it was a likely time. 
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Q What do you think the effect on Bangor Punta 
securities would have been if Piper was at the bottom of 
a cycle? 

A When do you think the acquisition is a desirable 
one? That's the question? 

[Record read.] 

A [continuing] It depends entirely upon what the 
terms of the merger offer were. 

Q Don't you think. Dr. Murray, that if Piper, 

$o<~ 

which was a significant investment -ef- Bangor Punta, was 
at the bottom of the cycle, its earnings were not flowing 
up to the parent, perhaps it may have an affect upon the 
price of Bangor Punta securities? 

A Yes, but — 

Q The next question is this: That would mean, 

would it not, doctor, that if you were going to propose 

a merger, you would have to give out more paper? 

A You don't have to give paper. You have a whole 

range of choices. 

Q You can give cash? 

A If Piper were depressed enough you might 
advantageously give cash. 

Q Where do you think Bangor Punta would get the 
cash from if Piper was at the bottom of the cycle? 
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2 

Q A secondary company now? Not a conglomerate target, 


3 

but a secondary company? 


J 4 

A That's correct, because it is no longer a 


5 

conglomerate target. We are selling Chris-Craft's minority 


6 

position at retail. 


7 

Q So that what you are saying then really is that 


8 

this synergistic effect, as you put it, or your 


9 

conglomerate factor, whatever you want to call it, suddenly 


10 

disappears at the point where Bangor Punta acquires the 


11 

51%? There is no longer a synergistic affect to Bangor 


12 

and there is therefore no conglomerate -- 


13 

A The action of acquiring 51% indicated that the 


14 

prospects for integration into a conglomerate had been 


15 

substantially eliminated. 


16 

Q How could you say that? Wouldn't Bangor Punta 


17 

want to go out and get the rest of the shares? 


18 

A Had Bangor PUnta wanted to get the additional 


19 

shares at that time they never would have spent those 


20 

dollars to bring their holding up to 51%. 

i 

21 

Q Going back to your report on Page 9, you state 


• 22 

'3k 

that going into such determination in late 1969 that 


23 

might salvage between $25 or $26 per share in an appraisal 


24 

proceeding. 


25 

Could you describe for us the methodology you 
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2 

used to arrive at that $25 and $26 a share? 


3 

By the way, other than the Universal Pictures 


4 

appraisal you referred to, were you in any other appraisal 


5 

proceedings involving dissenting shareholders? 


6 

A No. 


7 

Q Who were you consultant to in that case? 


8 

A The firm of Simpson, Thacher & Bartlett, Mr. 


9 

Vance. 


10 

Q Whom were they representing? 


11 

A They were representing Universal Pictures. 


12 

Q Please tell me the methodology you used for 


13 

arriving at $25, $26. 


14 

A I tested a variety of methods that had been 


15 

used in Delaware and in other jurisdictions to get some 


16 

kind of, some sort of, levels of potential. For example. 


17 

I took the Universal Pictures case which gave 80% to 


18 

earnings and 20% to asset ,r alue*. and -*-t- applied)|as a price 


19 

earnings ratio, one taken from the industry. 


! 20 

I took five years of Piper's earnings and I used 


21 

Cessna's multiple of 12, and this gave me for 80% of 


- 22 

. T 

my weight a value of about $36 a share,^asset value at 


23 

23. That gave me another increment. This worked out. 


24 

it looked like $33.69. I knocked off 19for expenses 


25 

and that gave me $33.50. 
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I said to myself, "I wonder how long it would 
take" — and Universal Pictures took seven years. I felt 
that I would cut it back to four years. If I could get 
it in four years, if I could recover that $33.50 with a 
» 9% discount rate, it would be worth 23-1/2. At a 15% 
discount it would bring me $18.59. At a 6% discount, 
which is certainly much too low, but with the expectation 
that I could recover in four years, I would get on the 
order of $26.40. 

What I did, I did not make a formal legal 
Pennsylvania law appraisal, but what I did was what a 
thoughtful, careful person thinking of buying Chris-Craft's 
position would do. 

Given the uncertainty of what th determination 
would actually turn out to be and the time elapsed in 
reaching that and the uncertainty associated with it, 

\ r\ O 

I felt that an invoGtiga-te^ looking at this in terms of 
what he was willing to pay to step into Chris-Craft's 
place, would surely not give more than the $25 or $26 as 
\yhat he might sort of expect as some kind of ball park 
estimate of an appraisal realization. 

Q So what you are really saying is that that is 
not a formal appraisal, legal appraisal, you went through, 
but your prediction as to what you think an average investor 
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would think if he made your exercise, performed your 
exercise. 


A Well, I am not just thinking of what somebody 
else would do. I am saying, what would I do as an 
experienced investor trying to make a decision on this 
point/, I said I would reason in that manner. 

Q By the way. Dr. Murray, have you ever made any 
study of what controlling shareholders paid to minority 
shareholders when they were liquidating the minority 
interest? 


A I have looked at those figures across the years. 

Q Did you ever make a study? 

A Writing ip a report on it? 

Q Just for your own information. 

A No. 1 have not done — I have not written a 
report on the subject. 

Q Would you suspect that perhaps premiums were 
paid to minorities by controlling shareholders for their 
blocks? 

. A When there was a very small minority outstanding 
such premiums have, indeed, been paid just to get rid of 
the nuisance value of a 31 or 5% holding. 

Q Also in your direct examination you testified 


that what you thought Bangor would do would be to wait 
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for a five-year slowdown in Piper Aircraft earn? >gs and 
at that point it would jump in and demand an '» oraisal; 
is that correct? 

A That’s not correct. I didn't say a five-year 

slowdown. What I said was that if you waited two years 

and dropped off the first two years of those five and 
4wo 

you substituted -fe© low level earning years, then my 
five-year average of $3 a share would easily, quickly, 
look like $2 a share because pretty soon I am dropping 
out '65 and '66, which were very good earning years, and 
if I substituted a couple of low earning years, such as 
'70 and '71 might turn out to be, it would look more like 
$2 a share. 

Q And this procedure would get by an appraiser 
under Pennsylvania law? He would just pass over this and 
allow Bangor Punta to take the bottom of this five-year 
cycle? is that what your testimony is? 

A The record is clear that the Courts have taken 
mechanically the preceding five-year kind of thing, and 
it is fruitless to argue with them that they should make 
an exception of the most recent year or any bad year. 

MR. R^tAN: I have no further questions. 

MR. ARNING: X • aid like to put one or two 

questions to the doctor, x f i m ay. 
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CROSS-EXAMINATION 
BY MR. ARNING: 

Q I would like to clarify one answer you gave to 
the Court this afternoon. I believe I took it down 
substantially correct and that was that your conglomerate 
value, both on a market value basis and on an intrinsic 
value basis presumes that someone will win the contest 
and proceed with a merger. Do you recall that answer? 

A Yes. I think that is correct. 

Q I am somewhat puzzled as to what happens in 
order to enable you to reach your lower figures because 
that's precisely what happened, someone did win the contest. 
Why is it that that value disappears? 

A When I talk about someone winning the contest, 

I am talking about someone going through the entire 
process, including completion of the merger and integration 
of the enterprise into its own structure. I am counting 
on those economies and efficiencies and the addition of 
new resources to enhance the earning power, increase the 
i ncyr a no g that the earning power, potential, will be 
realized. 

So when I speak of someone winning the contest, 

I am not t ng about someone finishing ahead; I am 
talking about one completing the complete merger and 
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2 

integration of enterprise into its structure. 


3 

Q So all that is needed to restore that value is 


4 

to allow a merger to proceed; is that correct? 


5 

A The procedure going right on through to 

\ 


6 

combination, realization of those gains. That would have. 


7 

8 

indeed, produced the kind of value that is reflected in 


those conglomerate values. 


9 

MR. ARNING: No further questions. 


10 

REDIRECT EXAMINATION 

► 

*** [ 

11 

BY MR. LIMAN: 


12 

Q Why was it it lost its conglomerate value in 


13 

September of 1969, in your opinion? 


14 

A It lost the conglomerate value at that point 


15 

when it was clear that Bangor Punta, instead of moving 


16 

towards a merger, had gone out and purchased the additional 


17 

shares in order to obtain majority control. When it had 


18 

declined to re-open or to continue to open the merger 


19 

or exchange offer, when it declined to make a proposal 


20 

to Chris-Craft, when, indeed, the company publicly announced 


21 

that they now had the 50.7% and they were not ahout to 

a 

22 

pursue a merger at this time -- 

5/3 

23 

Q When you say "publicly announced," are you 


24 

referring to the Wall Street Journal — 


25 

A I am. 
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2 

Q When you said that they pursued the route of 


3 

making cash purchases, what are you referring to there? 


4 

A I am referring to the open market purchases as 


5 

it was reported in the press of 101,564 shares. 


6 

Q After the exchange offer closed? 


7 

A After the close and just prior to the announcement 


8 

of the 50.7% control position they described. 


9 

Q Is it your opinion, as an expert, that that 


10 

conduct by Bangor Punta in buying those shares for cash 


11 

signified that they did not intend immediately to make an 


12 

offer to the remaining shareholders? 


13 

A Clearly. 


14 

Q You testified in answer to Mr. Ryan's questions 


15 

that you would have predicted that they would have made 


16 

the offer at the time most advantageous to them, to 


17 

Bangor Punta, an ultimate offer, am I correct? 


18 

A Yes. 


19 

Q You said that a time that was close to the bottom 


20 

of the stock would, in your opinion, be the most likely 


21 

time, am I correct? 


22 

A That's correct. 


23 

Q Mr. Ryan asked you, wouldn't that be a point 


24 

at which Bangor's value had deteriorated in the sense of 


25 

its paper? Am I correct? Do you remember those questions? 
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2 

A Yes. 

3 

Q Are mergers sometimes offered with debentures? 

> 4 

A Yes. ^ 

5 

Q Warrants? 

6 

A Warrants. 

7 

Q Are you aware that Bangor is trading on the 

8 

Philadelphia exchange today at about $10 a share? 

9 

MR. RYAN: Piper. 

10 

MR. LIMAN: You wish it were Bangor. 

► 

11 

Q That Piper is trading on the Philadelphia Exchange 

12 

at approximately $10 a share? 

13 

A Yes. 

14 

Q Would you consider if an offer could be made to 

15 

pick up that company for $12 a share premium of 20% 

16 

that would be a pretty good acquisition? 

17 

A Indeed it would. 

18 

Q You said that the r.herwood Medical example that 

19 

Mr. Ryan gave you, was not in the least bit analoguous. 

20 

Do you recall that testimony? 

21 

■ A I do. 

22 

a 

Q Veil the Court why. 

23 

A The sale of a minority interest in a subsidiary of 

24 

a parent is the kind of transaction that has been engaged in 

25 

in recent years to help enhance the value of the parent. 

• 
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2 

The idea is that if someone could only see how highly 


3 

are 

valued our subsidiaries ,/they would value us as the parent 


4 

more liberally, so this is not a contested situation. 


5 

It is under the friendliest of circumstances. It is 


6 

designed to be as helpful to the parent as possible. 


7 

Q 

Hopefully floating this issue will create a favorable 


O 

A 

investor reaction to the parent. The parent does not 


9 

lose any of the benefits of consolidating tax returns, 


10 

having retained 80'i or more, and, indeed, the parent, 


11 

if anything, has a strong incentive to make that subsidiary 


12 

perform exceedingly well. It, after all, has 80% of it 


13 

and it is trying to make the shareholders of that small 


14 

minority position have the most cheerful and optimistic 


15 

and appreciative feeling of what the enterprise is doing 


16 

so there is no adversary situation. In fact, this is why 


17 

I said it had no similarity or analogy to this situation 


18 

here. 


19 

*3 In that situation the issuer was the one who was 


20 

getting the money; am I correct? 


21 

* A Yes. 


22 

Q The parent is receiving the money? 


23 

A Yes. Indeed. 


24 

Q Its interest is to have as high a price for the 


25 

stock as possible? 
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important. It is a matter of some indifference. As long 
as the earnings are coming through, that's important. 

The market price — 

THE COURT: If they came to you for a loan at 
Bankers Trust Company and the stock of Piper was valued 
at 80 on one occasion and wcs valued at 27 on another 
occasion, would you make the same loan to Bangor Punta? 

THE WITNESS: Probably not. 

THE COURT: Why not? 

THE WITNESS: Because you might be looking to 

that particular asset for collateral. if someone were 
borrowing without the use of collateral and borrowing 
solely on the basis of earning power, then it would be 
less important, less significant; but what I would be 
appraising basically is the earninq power of the investment 
in Piper as illustrative of Bangor Punta's capacity to 
repay my loan. 


THE COURT: Bangor Punta was a conglomerate 
looking around for other opportunities, other available 
companies. Was its interest in downgrading its portfolio 
or upgrading? 

THE WITNESS: In the short run it might be 
quite indifferent with a view to upgrading the ultimate 
value by acquiring the now available minority interest in 
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Piper haviny been retailed and now scattered into many 


hands. 


THE COURT: It sounds to me like the parent 


is taking a jaundice view of his child. I never heard 


that. 


THE WITNESS: I didn't mean necessarily to 

imply a jaundice view. I meant an indifference unlike the 
Sherwood Medical case where the parent wants to do everything 
possible to enhance the value. 

BY MR. LIMAN: 

Q Dr. Murray, when Schenley shareholders, the 
remaining shareholders, were merqed out by the Glen Alden 
Enterprise. Was it to Glen Alden's interest that the price 
of that Schenley stock was selling, before the merger, 
high or low? 

A In that case it was clearly that it be low. 

Q If you assume that Bangor Punta's ultimate 
interest was to acquire the remaining shares of Piper by 
merger, what would its interest be? 

A Its interest would be up, other things equal, 
tc have those shares low. 

Q You were asked by Mr. Ryan about the disclosure 
that would be in a prospectus on an offering of Chris-Craft 
stock. I will show you Plaintiff's Exhibit 25, which was 
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the Bangor Punta prospectus on its exchange offer. Page 

5, and I direct your attention to the language there which 
reads as follows: 

Bangor Punta seeks to acquire control of Piper. 
Bangor Punta has contracted for a total of 621,290 shares 
of Piper, approximately 36% of the total outstanding. 

If it succeeded in acquiring at least a majority of the 
outstanding common stock of Piper, it would acquire the 
power to cause Piper to merge, consolidate, sell its 
assets, or liquidate without concurrence of the remaining 
Piper stockholders; however, in certain instances any 
minority shareholder who dissented from such action would 
have appraisal rights under Pennsylvania law. it is 
presently contemplated that if Bangor Punta acquires a 
majority of the common stock of Piper, Paper will be 
operated as a separate unit of Bangor Punta, and the 
P nt officers o. Piper will occupy the same offices in 
such unit. However. Bangor Punta does not presently have 
sufficient information available to it to make any final 
decision as to these matters. Any such final decision by 
Bangor Punta depends upon, among other things, operational, 
tax, financial and other corporate considerations. 

Have you read that? 

As an investor would that kind of disclosure of 
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the intention and plans have given you much comfort? 


A It would give me no comfort whatever. It would 
have given me serious concern. 

Q Dr. Murray, you were asked about Bangor Punta's 
interest in terms of Bangor Punta's own financial standing, 
borrowing power, and so forth. On the assumption that 
Bangor Punta ultimately wanted to acquire by merger tne 
remaining shares, would it be in its interest from a 

financial accounting point of view to acquire those shares 

at a low price, the lowest possible price? 

A Yes. At the lowest possible price. 

Q Why is that? 

A If it is going to be recorded as presumably it 
would in this case on a purchase basis, th is. - wou l d eliminat e, 
p r es umably, - a purchase bas ’ rs at or below or close to book 
value; it would eliminate the creation of an intangible 
asset, a good will asset; that would have to be amortized 
over not less than 40 years from income and,of course, 
this is a particularly painful amortization because it is 
not tax deductible and comes right off the bottom line 
in terms of j roportj t- wq r earnings. 

Q .So in terms of Bangor Punta's interest in its 
financial statement, if ;.t was required to acquire by 
merger the Piper shares at a price above Piper's net asset 
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2 

value, it would have to write off the excess earnings over 


3 

a period of time. 


4 

A Yes. 


5 

Q As a securities analyst, a man who has managed 


6 

portfolios, a person who has held positions with Bankers 


7 

Trust, is it your opininion that Bangor Punta's long range 


8 

interest was to acquire this at a low price? 


9 

A It is, indeed, my opinion. 


10 

THE COURT: You are not presuming the Court 


11 

would impose an unfair price just to satisfy Bangor Punta's 


12 

desire in that connection, would you? 


13 

THE WITNESS: The Court? 


14 

THE COURT: The Pennsylvania Court. 


15 

THE WITNESS: No. I am assuming that that 


16 

would be done in accordance with the Pennsylvania Court's 


17 

statute. 


18 

Q In your opinion, are the prices yielded by 


19 

appraisal proceedings fair? 


20 

A This is a form of protection and comfort that 


21 

I always hope, as an investor, I will never have to rely on. 


22 

HR. RYAN: Your Honor, I have two questions. 


23 

THE COURT: Proceed. 


24 



25 
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10 
11 
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13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


RECROSS-EXAMINATION 
BY MR. RYAN: 

Q Dr. Murray, in 1969, September of 1969, you were 
not required to amortize good will, were you? 

A Not under the APB rule. 

Q So as far as Bangor Punta was concerned. Its 

Piper investment, we didn't have a problem of amortizing 
good will? 

A You had a problem with financial analysts who, 
long before the APB rule, were pretty impatient with those 
creations of phony good will items on balance sheets. 

Q And my last question: If the prospectus contained 
a statement that Bangor Punta was enjoined for at least 
five years for merging, would that give you any comfort? 

A Not really, because it really doesn't answer 
the question of what I might be selling as an investment 
banker, or buying. Five years is not very long. 

0 From an advisor's standpoint, he looks beyond 
a year and a half or two years to five years? 

A Indeed he does. He knows that the market will 
begin to anticipate long before the five years whatever 
is expected to happen down the road. 

MR. RYAN: i have no further questions. 


25 


MR. LIMAN: 


I have none. 
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board -WcAue the bylaws of Piper have not been put in 
evidence before you at this trial. 

The fact is, your Honor, that Bangor Punta can 
and has determined the number of board seats. 

Chris-Craft, when Piper had an eight-man board, 
was given three seats. When Piper has had a ten-man board, 
Chris-Craft has been given four seats. 

While it is true that 51%, per se, cannot, if there 
is a proxy fight, elect more than half of an even number, 
the fact is that the parties who control the machinery 
in the proxy f’ght can. I don't believe, however, your 
Honor, and I am not trying the case before your Honor on 
the ass umpti on of whether Bangor Punta gained control or 
whether it had the power to merge; that is°open because 
my interpretation of the Second Circuit decision is such 
that I believe we are here to determine the damages arising 
from Bangor Punta's gaining, control. 

THE COURT: Who is the next witness? 

MR. AUSPITZ: Mr. Cohen, DavijJ .C^iep. 

DAVID COHEN, called on behalf of the Plaintiff, 

testified as follows: 

A. 

DIRECT EXAMINATION * 

% 

BY MR. AUSPITZ: ♦ 

Q Mr. Cohen, state your occupation, please. 
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2 

A I am a certified public accountant. 

3 

Q By whom are you employed? 

4 

A Arthur Anderson & Company. 


Co. 

5 

0 Arthur Anderson & Company are the independent 

6 

auditors for Chris Craft? 

7 

A Yes. 

8 

Q Were you, at our request, asked to compute the 

9 

actual interest costs on Chris-Craft's cash investment 

10 

in Piper stock? 

11 

A Yes. 

12 

0 How did you perform that computation? 

13 

A This was performed by taking the total cash 

14 

cost of the investment in Piper Aircraft as reflected on 

15 

the books of Chris-Craft and applying interest rates to 

16 

that amount. The interest rates used were based upon the 

17 

funds that Chris-Craft had borrowed and had available for 

18 

such investment beginning with the 6‘i subordinated 

19 

debentures and them, for any excess investment, we used 

20 

a $15,000,000 loan from the Philadelphia National Bank -for* 


mWtiV gWc 

21 

which the original^rate was -a- prime rate. 

22 

Q How did you compute the prime rate? 



23 

A We requested the Chemical Bank to provide us with 

% 

24 

a schedule, which they did, of the prime rate from the $ 

25 

period 1968 to the present. 


T 
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MR. AUSPITZ: PLoaso mark this as the next 

exhibit. 

MR. RYAN: We object to this line of examination 
as being irrelevant to the issues before the Court. 
Apparently they are attempting to offer what the interest 
charges, the carrying charges of their cash investment, 
was during this period of time. We contend it is not 
relevant. 

MR. AUSPITZ: That's a legal issue, as we have 

discussed, with respect to other legal questions. I submit 
the issue should be decided at the appropriate time. The 

evidence should come in. We have briefed our claim. We 

f>re - 

are entitled either to judgment interest or to our 

actual interest incurred in the Piper investment. 

[Plaintiff’s Exhibit 157 marked for 
Identification.1 

Q I show you Exhibit 157 for Identification and ask 
you if that chart summarizes the computation you have just 
described. 


MR. RYAN: May I have a copy of that? 

MR. AUSPITZ: I gave copies to yo^a yesterday. 

MR. SHIMER: May I have a copy, too? 

y 

THE COURT: I will give you mine. 

Yes. This is the summary they: 1 had prepared, 
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Q The total at the bottom represents the actual 
amount of interest which Chris-Craft paid on its cash 
investment in Piper? 

A 

Q At our request, did you also compute the comparison 
of certain projections used by Mr. Fitzgerald in his 
testimony which is in evidence as Exhibit AQ and Piper's 
actual performance during the years 1971 through 1972? 

A Yes, I did. 

Q What sources did you use in making that? 

A The sources were the Fitzgerald report which 

showed the projections and the annual reports of Piper 
Aircraft Corporation which showed their actual results , 
during those three years. 

MR. AUSPITZ: I ask that this be marked as the 
next exhibit, please. 

I 

(Plaintiff 's. exhibit 158 marked for 

Identification.] 

Q I show you Exhibit 158 for Identification, copies 
of which were provided to counsel last week, and I ask you 
if that is the comparison that you made? 

* 

A Yes, it is. 

MR. AUSPITZ: Your Honor, I offer both Exhibits 

157 and 158 in Evidence. 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUSE 
FOLEY SCUARE. NEW YORK, N.Y. 4o 7-4SE0 


2610 A 

6 P9r Cohett''-- airett 208 


2 

MR. RYAN: We have our same objection to Exhibit 


3 

157, which is the computation of interest. 


4 

We have no objection to 158, your Honor. 


5 

THE COURT: Mr. Cohen, what is this sheet in 


6 

summary designed to indicate? 


7 

THE WITNESS: Well, your Honor, it was designed 


8 

to show a comparison of u e projected results to the actual 


9 

results for Piper Aircraft. It just shows a comparison 


10 

and shows the difference in each of the periods. 


11 

THE COURT: And the second sheet, what does that 


12 

show? 


13 

THE WITNESS: That is taking the percentage 


14 

relationships that appeared in the Fitzgerald exhibit and 


15 

showing the projected relationships as they compare to the 


16 

actual. Each of the items on there are percentages of 


17 

sales for the same three years. 


18 

THE COURT: Both' of these are keyed to Exhibit 


19 

AQ? 


20 

MR. AUSPITZ: That's right. I have no further 


21 

questions, your Honor. 


22 

23 

THE COURT: Is there any cross-st^amination of 

* 

this witness? 

* 


24 

* 


25 

T 
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CROSS-EXAMINATION 

BY MR. ARNING: 

Q with respect to Exhibit 157 computing the interest 
costs of the investment, did you allow any portion of the 

investment to be attributed to the equity of the company 
or is it assumed 100% — 

A we considered the actual method of investment. 

There was investment in cash and investment in securities 

when Chris-craft issued their preferred stock. Obviously 

we did not consider that. We just considered the cash 
investment. 

0 Confining yourself to the cash investment, did 
you assume that 100% of the cash came from borrowings 

and that no portion came from the net worth or equity of 
the company? 

A we assumed in the original years that it all came 
from borrowings?;Periods, when the borrowing 
levels dropped below the cash investment, we did not add 
additional interest factors on. 

Q I don’t believe you have answered my question. 

I will ask to have the question read. a. 

* 

* [Record read.] 

A In the earlier years we assumed 100% came from* 
cash borrowed. In later years, when *he borrowings 
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dropped below the level necessary to carry the cash 
investment, we assumed that portion came from the equity 
of the company and no interest was assumed. 

Q In other words, as long as there were debts 
outstanding in the amount in excess of the investment you 
assumed 100% cash from the debt. 

A As long as these two specific debts were 

outstanding, the 6% debentures and the $15,000,000 borrowing. 

0 How much were they reduced below the investment 
in this time period? 

A In 1973 it was reduced by approximately, at one 
point, $2,200,000 below the investment. 

° Can you equate that to the interest expense shown 
for 1973 in your Exhibit 157, how much it was reduced? 

A ho, not^as a specific item. I just did not add 
interest expense « that amount. 

MR. ARMING: I have no further questions. 

Mr. Ryan does have a few questions on the other 

exhibit. 

THE COURT: Have you a breakdown of what you did 

so that we can tell year by year what you a« charging * 

interest against, the dollar ficiurp*? *.u 

ngures, and the source of the 

mrm ' 


money? 


the WITNESS: I have a worbfheet with scratches 
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on it, but I can have somethin, prepared, your Honor. 

THE COURT : Supp ose you submit that so that „e 

get a continuous flow for the period - 

THE WITNESS: Fine. 

THE COURT: — as to t-hn 

to the source of the funds 

that you are attributing to interest and m 

interest and the interest that 

you are charging on that basis. 

THE WITNESS: Yes i wi 11 w 

S - 1 "ill be glad to do that, 

sir. 

THE court: I would appreciate it if you 

typewrite it and get it well Xeroxed. 

the WITNESS: i will, sir. 

CROSS-EXAMINATION 
BY MR. RYAN: 

Q I am referring now to Exhibit i58, Mr. Cohen, 
which is your comparison between Mr. FUzc. d . s projected 
sales and the actual sales which you. I 

off the books of Piper Aircraft Corporation.' 

A It was not off the books. It was from the reports 
Of Piper Aircraft. 

o Did you make any inquiry, or try t&- ascertain, 
whether there were any reasons why in 1972 the projected 
sales of Mr. Fitzgerald, 597,800,000 were not met? * 

A No, I did not. ^ 
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Q You just took the figures off the books themselves? 
A Off the reports, yes. 

MR. RYAN: I have no further questions. 

MR. AUSPITZ: No redirect examination. 

THE COURT: Is your answer the same in dealing 
with the projected income, that you didn't account for the 
factors that make the difference? 

THE WITNESS: That's correct, sir. I did not. 

THE COURT: You are excused. 

[Witness excused.] 

ROBERT ROSENKRANZ, called as a witness 

on behalf of the Plaintiff, testified as follows: 

DIRECT EXAMINATION 
BY MR. LIMAN: 

J» * 

Q What is your position? 

X 

A I am a partner at* Oppenheimer & Company, which is 


19 

20 
21 
22 

23 

24 

25 


a brokerage and investment banking firm. My own 

responsibilities are in the corporate finance area. 

Q Oppenheimer & Company is a member of the New York 

Stock Exchange and other major exchanges? a. 

A Yes, sir, it is. 

\ 

Q Give us your educational background. 

A Yes. ♦ 
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I am a graduate of Yale University in Economics. 

Q Did you receive a degree with honors there? 

S\jr\r >\Q 

A Yes. Guitiq cum laude, and I was a member of 
Phi Beta Kappa 

Q What did you do after graduating from Yale? 

A I am a qraduate also of Harvard Law School. 

Q What class? 

A Class of 1965. 

0 After graduating from Harvard Law School in 1965, 

did you engage in the practice of law? 

A Yes. I engaged in the practice of law with the 
firm of Cahill, Gordon & Reindel, and my specialty was 
taxation. 

Q Untxl when? 

A It was until, roughly, the summer of 1967. 

Q Then what did you do? 

A I then joined the RAND Corporation in their 

* 

Ecc..omics Department, and I was working on foreign policy 
matters and also municipal finance. 

Q When did you leave that think tank? 

A I left the RAND Corporation in January of 1969^ 
and I joined Oppenheimer & Company in February of 1969, so 
I have been there a little over five years. * 

Q When did you become a parti&r? 


4rr 
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A I became a partner February 1st of this year. 

0 What are your responsiblities at Oppenheimer? 

A My responsibilities throughout this period have 
been in the corporate finance area which includes mergers 
and acquisitions, raising capital, valuing companies in 
terms of their investment merits, and I particularly ^tended 
in transactions where Oppenheimer f. Company itself was 
a principal, in other words, where we were investing our 
own money or we were raising money lor our own account. 

Q In the course of your responsibilities, have you 
been required to engage in the valuation of securities? 

A Constantly. 

0 And the valuation of companies? 

A Yes. 

0 Your resume is set forth in the report you have 
prepared? 

A Yes, that's correct. 

* 

0 Mr. Rosenkranz, was Oppenheimer s, Company asked 
' t0 ex P ross an opinion concerning Chris-Craft•s holdings in 
1iper Aircraft Corporation as of the beginning of August 
and as of the beginning of September , 1969,*under certain 
assumption^ and circumstances? 

A Yes, it was. 

THE COURT: fir. Liman, befo/& we go any further, 
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I would like to have you indicate the qualifications of 
this witness to express opinions. 

I have carefully examined his curriculum Vitae 
and I an, at a loss to follow from that the basis on which 

you claim that this gentleman is qualified for purposes 
that we have here. 

MR. LIMAN: Your Honor, I will note that no other 
party has asserted such an objection. 

THE COURT: It is part of my job to value here, 

and if you and the other side together fail to cooperate 

With the Court to give me the necessary information, I still 
cannot abdicate my duty. 

MR. LIMAN: Your Honor, I would be very happy to 

go over the qualifications again. 

BY MR. LIMAN: 

Q Mr. Rosenkranz, how often do you engage in 
valuation of securities in your profession ? 

A A constant part of my responsibility is to value 
both securities and interests in companies or entire 
companies in connection with mergers, acquisitions, potential 
public underwritings, private financings, a^d investments 
by Oppenheimer & Company itself. It is of companies of 
a wide variety of descriptions. £ 

Q In engaging in these valuations , do you use 
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^16 

certain techniques? 

A Yes, sir. 

0 Based on your experience at Oppcnhoimcr, do you 
believe that these techniques arc techniques recognized 
in the securities industry? 

A These are the recognized techniques of investment 
analysis, economic analysis, that are used widely in the 
securities industry and the investment field. 

Q You said a focus of your activity is in evaluating 
securities for Oppenheimcr's own investments? 

A Both securities and other investments. 
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Q Does Oppenheimer & Company rely upon your 
evaluations of securities and companies in terms of making 
its investments? 

A Yes, it does. 

U In putting up its own money? 

A Yes, exactly. 

In a sense, my job has been described as being 
Oppenheimer's investment banker when I am operating in 
this capacity. 

Q Have you, in the course of your responsibilities, 
been required to express opinions on private placements? 

A Yes, sir. 

Q On securities for which there is no public mar¬ 
ket? 


A Yes. 

Q On securities 

public market? 

A Yes. 

Q On securities 

£\oal 

standing n ote ? 

A Yes. 

MR. LIMAN: I 

\ 

witness is qualified to 
being posed to him. 


for which there is a substantial 

« 

* 

for which there is a smal' out- 

A. 

< 

submit, your Honor, that the 
express the ooinions on questions 

T 
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THE COURT: I make no finding on the subject 

at this time. 

MR. LIMAN: Thank you. 

Q Have you prepared a report? 

A Yes, sir, I have. 

0 Was that report prepared by you in the con¬ 
sultation with other partners and associates at Oppenheimer? 
A That is correct. 

Q And Oppenheimer has puts its name on it? 

A That is right. 

Q And you are the person who had the primary 
responsibility for preparing that, am I correct? 

A Correct, sir. 

MR. LIMAN: I have handed your Honor a copy 
of the report as well as the defendants. I would mark 
a clean copy as our next exhibit for identification. 

(Plaintiff's Exhibit 159 was marked for 

* 

identification.) 

Q Mr. Rosenkranz, I would ask you to assume that on 
or about August 7, 1969, Chris-Craft held approximately 40.6 

per cent of the outstanding stock of Piper ^ircrafl. Corpor- 

* 

ation; thaton the same date Bangor Punta held approximately 
30.5 per cent of the stock of Piper Aircraft Corporation, 
and that the balance of shares were hpld by sharenolders 
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other than Chris-Craft or Bangor Punta. 


Are you able, on that set of assumptions, to 

express an opinion as to the value of Chris-Craft 's holdings 
on that date? 

A Yes, sir. in our judgment on those assumptions 
Chris-Craft*s shares in Piper would have been readily market¬ 
able at not less than $58 a share. 

Q Would you tell the Court how you arrived at that 
conclusion. 

A Well, in arriving at that conclusion, we 
considered a wide variety of factors which are set forth 
and listed in the report that we p rpcfag ed. But the basic 
guideline that we used in arriving at this $58 figure is 
market price, the price at which we felt a hundred shares 
of Piper would have sold on the New York Stock Exchange in 
August of 1969, absent the fight for control. 

Ik 

Q Now, in fact, the last trading day on the 
New York Stock Exchange, August 8th, Piper had closed at 69.51 
a share, and during the preceding month, July, its range had 
been from 62 to $73. But that market was obviously 

affected by thn fact that Bangor Punta anc 1 £hris-Craft were 

* 

waging a contest for control. 

So what we tried to do is estimate what the pr$ice 
would have been but for this contest^v projecting forward 
certain indices based on the last price that obtained prior to 
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the time when Piper's market would have been affected 

by the control contest. 

That last point that we chose was December 31, 

1968. 

Q Why did you choose that? 

A Well, it was a year end, a quarter end, a con- 

SlOCC 

venient point, and anothe r Chris-Craft had made its initial 
purchases a few days prior, there was no indication at that 
particular point that its purchases had influenced the 
level of market prices. 

Q When you say that there was no indication that 
they had influenced the level of market prices, you mean 
that the market prices had not gone up? 

A The market prices hadn't gone up reflecting Chris- 
Craft's small purchase prior to that particular point in 
time. 

X 

As of December 31, 1968, Piper was selling at a 

* 

certain relationship in terms of its own price earnings 
multiple to the price earnings multiple of the Standard 
& Poors industrial stock index, and a certain relationship 
to the PE multiple of Cessna Aircraft Corporation which ^ 
was its leading competitor in the industry. 

And essentially at that particular point in 

ida 

time it was selling, 1 believe, at 1?|^ per cent of the 
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Standard & Poors multiple and about 163 per cent, if I — 
yes, that is right, 163 per cent of the Cessna multiple. 

Those relationships had more or less obtained not 
only on December 31. 1968, but also for the preceding 
period of approximately 18 months. 

Q Were they in fact the relationship which Mr. 


Fitzgerald used in the report? 

A Yes, they were. He used the relationship for, 

I believe, a 13 week period ending December 31, 1968, we 
used the relationship at one particular point in time, 
December 31, 1968, but I don’t believe that there was a 
material difference in the numbers. 

Now, at that particular point, we felt that there 
were a number of reasons wny Piper was selling at this 
premium to the Standard & Poors averages and to the 
Cessna multiple. Among the reasons were the fact that 
Piper's earnings performance over the preceding two to 
three years had been very, very strong, stronger than Cessna 
and Wronger than the S&P index as a whole. 


Secondly, we felt that Piper's mix of business 
was a more favorable mix of business than Cessna in that 
approximate^25 per cent of Cessna volume was in militar^ 
and aerospace related sales, and it was widely regarded a>t the 
time thatthis particular sector was y for much slower 
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growth than the private general aviation sector. 

Third, Piper was regarded, we believe, as a 
potential acquisition candidate, and all three of 


these considerations make the market price as of December 


31st a fair reflection on value. 

Hut 

Now, starting from this December 31, 19 6 9 * , level, 
we then assumed that in August Piper's PE ration relative 
to Cessna's PE ration would be the same as it was — 

Q What about Piper's PE ratio relative to the 
Standard & Poors PE? 

A Yes. Well, we did actually both, two separate 


calculations. One assuming that it maintained the beginning 

mvlVifA*, 


of the year relationship to the Standard &> Poors^ where we 
derived a price of $59.13; the second, assuming that it 
maintained its year end relationship to the Cessna multiple 
tnrougn which we derived a price of $56.64. 

X 

0 Did you consider^, that the assumption that the 
ratios of Piper to Cessna PE and Piper to Standard s 
Poors PE would remain the same to be a reasonable as¬ 
sumption based on market phenomena andcbta available to 
you? 


A We considered that a reasonable assumption. A, 
because it had prevailed pretty much in^relationship fo# 


the prior 18 months; and D, because the reaso s that we 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. +C. J 7-4SE0 


7 


V 









dhbr 7 


Rosenkranz-direct 


2625 A 


223 


felt explained the premium seemed equally applicable in 
August as they did the preceding December. 

Q Namely? 

A Namely Piper's better mix of business, its better 
earning performance, and the fact that it was a potential 
takeover candidate. 

0 Did you make an attempt to forecast what the 
market price of Piper would have been on September 5th 
if the control contest stood an that date at Chris-Craft 
having roughly 42 per cent of Piper's stock, Bangor Punta 
having roughly 37 per cent of Piper's stock, and the rest 
being held by other shareholders of Piper? 

A Yes. And I would not have seen any material differ 
ence between the August figure and the September figure. 

Q Why is that? 

A Because essentially there hadn't been a movement 

ra^iofc 

in earnings thae a pri a e e, either the Cessna or the S&P, 
average., that I would have regarded as material during this 
period. 

Q Continue on. 

A Well, as I indicated, we did project forward a 

* 

market price as of August 1969, using the relationship to the 
Standard & Poors and using the relationship to the Cessn^ 
multiple. 
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Q .Did you derive a multiple for Piper based on this 
relationship between the Cessna and Standard & Poors 
multiples? 

A Yes, that is right. 


What was the multiple that you derived? 


A Well, based on the OTanda rr i & Poors relationship 
we derived a multiple of 20.25 times and in relation to the 
Cessna multiple, we derived a multiple of 19.4 times. 

Each of those multiples we applied to earnings of $2.92 
for the full fiscal year ended September 30th. 

Q What was your conclusion based on your analysis? 

A Well, there ’./as one other step before we get 
to the conclusion,, and that is,we wanted to be able to 
test the reasonableness of proceeding this way. We wanted to 
put this multiple into some kind of longcerm perspective. 


so v/e took a 37-month average of Piper's multiple, going 


back, in other words, for a* slightly longer than 9-year 

* 

period. And that average multiple turned out to be 20.2. 
So again, it was very, very close and very much in the 
range of the 2 mult, pies that we had derived with refer¬ 
ence to a much shorter time period. A. 


Q When you said a 37-month,you mean 37 quarters. Is 


that what you mean? 

A 37 quarters, I am sorry. 
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Q What conclusion did you reach from doing that? 

A Well, the conclusion was that essentially it 
reinforced the other two methods inasmuch as it yielded a 
figure of 20 .2 as a multiple or^58.9fl as a stock nrice, 
indicating, in otner words, that what wc were projecting for 
August or September 19<>9 was not inconsistent with the very 
long term 9-year average multiple at which Piper had sold. 

U Your conclusion, therefore, as to the price at 
which Piper would have sold — 

A Our conclusion was that a round lot, loo shares 
of Piper, would have sold at approximately $ r >8 on the 
Nt_w York Stock Excharge in August or September, early 
September, 1909, absent the fight for control. 

0 y° u an effort to determine what the 

market value of Chris-Craft's block would have Iren 
on the assumptions which I gave you concerning the lead 

k 

by Chris-Craft in the cont.-st? 

A Well, what we did, we attempted to analyze the 
factors that would determine whether Chris-Craft i s block 
was readily marketable at the price that we felt would 

have been prevailing on th^ New York Stock ^xchanqe. It 

* 

was not part of our assignment to try to assign a premium 
based on the hypothesis that Chris-Craft had a plurality* of 
the Piper shares. 
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<J Wli.it did you do to determine whether or not the 
block could have been marketed at this price of $58 a 


share? 


A Well, we looked at tli«* behavior oi Manqor I'unta 
tor one durinq the period in question. This was a period 
when Manqor I’unta was purcha:;inq lor cash blocks of Piper 
Aircralt Corporation which aqqreqated approximate 1> ^00,000 
shares Lor a total consideration of some $17 million. 

Now, we felt that -- 

HR. RYAN: ILxcuse me, your Honor. I don't think 
we have a time period here. Is he talkinq about 

DoiJ 

Auqust the 7th -nor ow September? 

t> What period an you look inq at in terms of 
when they spent money? 

A I ain talkinq about the period subsequent to their 
purchase — their arranqement with the Piper family throuqh 

k 

the period when they obtained 50 plus per cent. 

* 

0 The period from May 1969? 

A From May throuqh the beqinninq of September. 

MR. RYAN: After we had acquired the 50 per cent, 

uangor Punta acquired the 50 per cent, is tj^at what you ^re 
directing your testimony to? 

A From the point when Uangor Punta acquired the *l’iper 
family position throuqh the point in^ime when it had 
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MR. RYAN: Thank you. 

0 In othei. words, up to the point where it acquired 
the over 50 per cent. 

A In other words, Bangor itself was willing to have 
paid 17 or §18 million for slightly over 200,000 shares of 
Piper stock for cash during this period. That seemed to us 
lend credence to the notion that a 700,000 share block, approx 
imately, held by Chris—Craft would have been readily market¬ 
able for consideration of about §40 million which is what 
this §58 per share figure works out to. 

We also felt that Chris—Craft was in a very good 
position itself to win the contest, given the assumptions 
as stated, namely, a plurality of 41 per cent with Piper — 
with Cessna behind. 

Q With what behind? Did you say — 

btVtnd 

A With Bangor Punt^by a margin of anywhere from 
6 to 10 percentage points. 

So that Chris-Craft itself could have won , it 
could have sold its position to Bangor Punta from a position 

of considerable bargaining strength, or, th^rd, it could 

* 

have conceivably found a third party who would have been 
willing to assume Chris-Craft's position here and go on? 

from tnat position to attain controls 

T 
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U As a result of these steps and your reasoning, 
what was the conclusion of your firm? 

A Well, our conclusion was that this Chris-Craft 
block would have been readily marketable at $58 a share if 
not at a premium reflecting its plurality position and the 
potential that that position had to ultimately go forward 
and /gain control. 

Q Did you then consider, at my request, a change 
in position of Chris-Craft' s block on September 5, 1969, afte: - 
Bangor Punta gained more than 50 per cent of the outstanding 

cW'* b 

stock of Piper and when & r l >ir, -Craft then had slightly over 
42 per cent of the stock? 

A Yes, sir, we did. 

0 In giving consideration to that position, did you 
reach a conclusion as to whether Chris-Craft's block had 
suffered any deterioriation in value from the value it had 

Is 

on the prior assumptions which you made? 

* 

A Yes, sir. 

Q Would you explain to the Court what the factors 
you considered in concluding that there had been a 
deterioration in value and then how you quantify it. 

* 

A Well, we felt that once Bangor Punta had 

\ 

achieved majority control here that it did rather drastically 
affect both the valuation and the marketability of 
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of Chris-Craft's position. 

Chris-Craft before had a plurality block which was 
salable either to Uangor Punta who wanted control or to any 


third-party who wanted control or had value to Chris- 
Craft itself in terms of its potential to obtain a control 


position. 


Once I3angor Punta had 51 per cent Chris-Craft had 


no bargaining power any more. 

There are an awful lot of ramifications to a 
control position which we took into account. First, 

control carries with it the riqht to choose management, and to 

, . j -4V**c 

set policy, and thi~s seemed to us to be critical issues 
m a business/like papo », which is very, very hiqhly 
cyclical. This is not a company which runs itself. It needs 
manager,lent and needs good management., and once there is control 
in somebody else, Chris-Craft was in a position where it 

had no real ability to influence the choice of key manage- 

* 

ment decisions and policy. 

Second, control carries with it command over the 
cash flow produced by the company. Chris-Craft, as a 

non-controlling block holder, could only loo to dividends 

* 

for cash out of the Piper investment. It had no power 
to ifiSfL^these dividends itself, and in fact no jividend* 
had been declared. 
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So it had no access to the cash that the Piper 
enterprise was generating. 

U Are you familiar with the fact that since 
September of 1969 no dividends have been declared by Piper 
Aircraft Corporation? 

A Yes. 

U Continue. 

A The third ramification ot a control position, as 
of that particular point in time, was that control enabled 
the owner of that control block to report earningr to its 


13 


14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


own shareholders on an equity basis. In other words, 
Bangor Punta was able, as an owner of ‘SI per cent of 
Piper, to report 51 per cent of Piper's earnings as its 
own. Chris-Craft, under thr accounting rules that then 

M. 

applied, could report only dividends, which in fact, had 
ceased. 

-X 

Q Do you remember when those accounting rules were 

* 

changed for the first time? 

A No, I lon't.. 

V Would 1972 refresh your recollection? 

A Yes, I believe that is right. , 

^ Finally, the fact that Chris-Craft was in a 
minority position and Bangor Punta in a maiority position 
rendered the Chris-Cr ift block subject: to being merged out 
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at any time, and this seemed to us highly relevant because 
Bangor Punta would have an incentive to arrange for 

a merger at a time that suited its corporate purposes, it couLd 
choose the package of securities, be they warrants, subor¬ 
dinated debt, or whatever that best suited its purposes, 
anc Chns-Craf t' s only choice, or anybody who purchased 
its position, was either take what was offered or to seek 
statutory appraisal, a remedy under the laws of Pennsylvania. 

That appraisal remedy is a very, very unsatis¬ 
factory one in the sense. A, that you are compelled to sell 
at a time of the purchaser's choosing; and B, the standards 
which are applied and the delays and the whlch 

think I can get into later, are an important deterrence 
to anybody who would consider stepping*^ Chris-Craft's 
shoes once it had lost the fight here. 

Now, these factors don't only go to the value of 

Chns-Craf t' s position, they also seem to go to the market- 

* 

ability of its position. No longeroould they sell to an 
industrial company, because the industrial company's interest 
would have been in reporting earnings to its stockholders or 

_ , ^rrY’ Cdn, 

o realizing a* cutrcrac of cash income from^the investment. 

They realty couldn't sell to - in a private placement to 
either a mutual fund or insurance companies or bank trust 
departments. > 
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Q What do you base that cone las ion on? 

A Well, by September of 1969, the market for letter 
stock, investment letter stock, was in the process of dry¬ 
ing up, and none of the letter stock buyers were buyers of 

positions as large as what Chris-Craft held in Many 

art. Wrd 

mutual funds a fa id » by either law or policy, as banks and 
insurance companies, from owning more than 5 per cent of 
the securities of a single issuer. 

Q Do you agree with Goldman, Sachs conclusion in its 
report that this stock couldn't have been privately 
placed? 

A Yes, I do agree with that. 

Q Did you then make some effort to determine, on 
some basis, what the value of the position would have been on 
September 5th when you say tha’ in your conclusion it wasn't 
marketable? 

A Yes, we ^attempted to quantify what these various 
factors, which had influenced both value and marketability, 
which in fact in our judgment rendered the book virtually 
unmarketable, what they would do to value, and we took 
three different approaches to attempt to find a range of 

7CFIW • 

The first thing we did was to look at Chris- $ 
Craft's Piper block as if it were a block of marketable 
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securities. In other words, starting with our U valu¬ 
ation for a hundred share lot, what kind of discount would 
one apply for the fact that this block was unmarketable 
without a registration statement, and, B, represented at that 
point in time some six times the remaining float, and Sur 
Exhibits 11 to 12 to our report list a series of transactions 
that were either prior or contemporaneous with this 
involving letter stock, stock which couldn’t be sold with¬ 
out a registration statement. And there we found discounts 
from 4 per cent to 50 per cent that were averaging approx¬ 
imately 25 or 50 per cent. 

We also looked at cases that invo.’ 'ed — these 
were court cases, tax cases and others — where valuations 

were made of very large blocks in relation to the float, and 

4»SCOo*\V^ -^ 0 

there we found dia e o wr itings ranging from about 8 to per 

cent. 

Now, we felt that the liquidity constraints here 

* 

w * ?re far more severe in that the letter stock examples 
invariably carried with them a contractual right to demand 
a registration statement. None of them seemed to be as 
ia relation to the float as was the cas>g in this 
particular block. 

Similarly, the cases A telw t were just discount&tf for 
blockage, none of them had blocks thiy big in relation to 
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® float this small. So on the has is of those prccodsnts 
and in consideration of our own judgment on the severity of tl 
illiquidity in Chris-Craft's position, we felt that a 
60 per cent discount from the $58 figure was one that would 

reflect, from a market standpoint, what conceivably this 

, , . , , , / POr'V»tv\ttr 

could have been sold at on that partiuclrM- line of analysis. 

Q What other factors did you consider in trying 
to determine a value for the position? 

A Well, the second approach that we took was to 
consider the appraisal valuation that Chris-Craft would have 
been able to look for had Piper been the subject of a 
statutory merger procedure under Pennsylvania law. 

Here we felt that in any kind of bargaining between Bangor 
Punta and Chris-Craft. over the disposition of Chris-Craft's 
block after Bangor Punta had «im», the threat really is 
that if you don't come to terms, there will be a merger 

l 

and all you can be sure of.getting in a merger is your 
appraisal rights. * 

So fcha-tj since that would have been such a big 
part of the bargaining process and since, as I under¬ 
stood tiie Court of Appeals' decision, there was specific 
reference made to Bangor Punta's power to compel a merger, 
we felt thatthis factor deserved independent weight, ani$ what 
we tried to do is look as investment bankers and see what 

T 
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might have been the likely outcome of a Pennsylvania 
appraisal proceeding, from the point of view* at whUt 

V*K 

pnce A would -we recommend somebody to step into Chris- 
Craft's shoes. 

U As an invoatmcnt banker at Oppenheimer & 

Company, if somebody came to you and asked you about the 

price he should pay for a block like this, would you have 

taken a look at the Pennsylvania appraisal statute? 

A Yes, naturally. 

0 And the cases? 

A And the cases. 

Q Did you do that here? 

In fact that is what we did here, we looked at 

the Pennsylvania case* we read a variety of general 

articles dealing with the appraisal remedy. 

Q w hat conclusions did you reach as to this 
consideration? 

r 

A Well, it seemed to us that there were three prin¬ 
cipal approaches that the Pennsylvania courts seemed to 
take. One is net asset value, the other is actual market 
value, and the third is investment value. ^And there’s very 
little guidance in the cases as to how these things are^to 
*«-be weighted but we thought we would look at each one*of 
them and see where it led us. 
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we looked at American industry generally, all manufacturing 
companies, and we found that their return on equity was 
roughly 12 per cent. 

liper was faster growing than most companies. 

It had a higher return on equity than most companies, 
botli of which would tend to cut in favor of a lower 

capitalization or conversely a higher multiple. 

Qo 

On the other hand, it was^exceptionally cyclical 
business. We had asked United States Trust Company to put 
Piper in context for us and their- report is in our -- the 
appenuix to our report, of all American industry in terms of 
both growth and cyclicality. 

And it turned out that the general aviation 
industry was more cyclical in terms of sales than all 49 
of their industry categories, and was more cyclical in 
terms of earning than I think 47 of the 49. This was an 
exceptiona^cyclical business which under the Pennsylvania 
standards^ as we understood them, would normally call for 
quite a low multiple. So balancing these two factors 
of one that it was a growth -- a relatively fast growing 
company which had earned historically bettr^ than average 
rates tw dp-termi > 2 its own equity, against.the o xoot 
it was exceptionally cyclical, we felt aiWT 11 per cent J 
capitalization rate was aopropriate, .which works out to 

Tr 
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approximately a 'J times multif»le of earnings and 

from an investment point of view would proj-ect a value 
of $26.54 a share. 

We had done that actually on the basis of 
actual September 30, l«j(iy earnings. 

Conceivably a Court might have used the five 
year average which was which might have produced a 

slightly although not materially higher number. 
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One thing, just for the record, to convert from 


a capitalization rate to a muitipie, what do you do? 

A It is simply the reciprocal. 

Q 1 over — 

A 100 over 11 is approximately 9 . 

so those are the three elements that a Pennsylvania 
Court would have taken into account in an appraisal 

proceeding. I would have guessed that they would have 
weighed the investment value considerably heavier -than 
asset value, and that the likely range of outcome might 
have been in a range of something like $25 to $28. 

But somebody stepping into Chris-Craffs shoes 
would not be willing to pay the average expectancy of what 
they may get. Rather they would want to pay some substantial 
discount to make an allowance for the fact that they have 
to wait, they have to litigate, they have expenses, and 
time delays, and a great deal of uncertainty, and so we 
felt that viewing Chris-Craffs position as’i potential 
litigant in an appraisal proceeding, that nobody would pay 
more than $20 to step into their shoes. 

0 Hr. Rosenkranz, you te-ified in tfcrms of how 
a reasonable purchaser might look - -e risk of appraisal; 
that market price would not give much comfort because in* 
a thin market, in a cyclical industry*the market price on 
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the Philadelphia Exchange would ho vulnerable. Have you, 
in fact, looked at the market prices on the Exchange in 
recent years in this period? 

A Yes, I have. I think that the experience in 
that market very much bears up this point. 

By May of 1970 Piper was selling as low as §12 
a share. I believe its price today is around $10. 

Q It has been somewhat high*-* - , am I correct, at 
times? 

A It sold as high as $30 in the intervening time. 

0 Has it been, essentially, between that $30 level 

and $10 since May of 1970? 

A I believe that is correct, yes. 

m 

Q That includes periods when both Bangor Punta 
and Chris-Craft bought some additional shares? 

A That's right. The market — We have indicated, 

k 

in Exhibit 5 to our report; what the volume of trading was 

* 

on the Philadclphia-Baltimore-Washington Stock Exchange 
during the whole year 1970. The trading was 137,000 
shares which is, again, approximately 1/5 of the size of 
Chris-Craft's position. ^ 

* 

^By 1971 the entire year's trading volume was 
only 19,000 shares of which I believe close to half migh*t 
have been Chris-Craft and Bangor Punt^ purchases. 
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MR. RYAN: Your Honor, could the witness please 
read back the 1970 trades of Piper securities, the volume? 

THE WITNESS: I believe it was 137,041 shares. 

Q Did you take any other approach to determining 
the value of a block that you say was essentially 
unmarketable? 

A There was a third approach, and that was to view 
Piper as a defacto private corporation at that particular 
point, to disregard, in other words, the fact that there 
was the 7% in the hands of the public trading on the 
Philadelphia-Baltimore-Washington Exchange and to simply 
look at it as a private company. 

As a private company selling at private company 

values, which are quite different from public company 

values, inasmuch as private companies don't offer the 

liquidity of public companies or the flexibilities, as a 

1 

private company we felt tha*'t someone buying the enterprise 
on its investment merits, on*capitalized stream of income, 
would have employed the same approach as a Pennsylvania 
Court would have in figuring out the investment value. 

In other words, we would have capitalized tl*c stream of 
earnings that Piper had demonstrated at a capitalization 
rate of 11%, which would have produced a value of ^ 

However, Piper is not beingy/alued here as an 
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it 

entire enterprise. We are talking of a minority interest. 



3 

A minority interest, in our judgment, is worth less than 



4 

the proportionate share of the total value of the enterprise. 



5 

We thought it was worth a minimum of 20% less, which would. 



6 

again, produce a valuation of about $21 a share. 



7 

To recapitulate here, we did three different 



8 

things. 



9 

We viewed it as a public company trading at 58, 



10 

discounted for liquidity; 



h n 

We looked at it as a private company where we would 



12 

have felt it would have been worth about 26 or 27, but 



13 

discounted for minority status of Chris-Craft 1 s holdings. 



14 

Third, we looked at it as a potential lawsuit 



15 

involving an appraisal proceeding, and we tried to see what 



16 

somebody would pay to step into Chris-Craft•s shoes in 



17 

that potential lawsuit. 



18 

X 

These three approaches each produced values in 



19 

the $20 to $23 range, which iij^ur judgment as to how 



20 

Chris-Craft's block in Piper can be valued after Bangor 



21 

Punta had achieved control. 


22 

Q Have you given consideration as to Whether your * 


23 

firm would^have been willing to underwrite Chris-Craft•s 



24 

42% interest when Bangor Punta had over 50%, whether you * 



25 

would have been willing to serve as a paging underwriter 
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for that position? 

A I have considered that. I have discussed that 
with my other partners who have responsibility in this 

area, and our feeling was that we would not have been 
willing to do that. 

Q Why? 

A Well, there are a number of problems with an 
underwriting under these circumstances. 


The first problem is that Bangor Punta had 
announced its intention to merge and to achieve total 
control of Piper through a merger. 

Q What are you referring to? 

A I am referring to its press releases and the 
statements in its exchange offer. 


So that there was in this position an 

overhanging threat of merger, and any underwriter who would 

-1 

underwrite such a distribution would have to deal with the 

* 

possibility that any time after the underwriting the 
person who acquired Piper's shares would suddenly find 
himself instead of owning common stock maybe having warrants 
maybe having debentures or, you know, any m/ccellaneous 
package of securities, no longer Piper securities, but 
Bangor Punta securities. ^ 

This would bo, at a minimum^ a major risk factor 
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2 

that would have to be disclosed and highlighted in the 


3 

prospectus, but also I think it would create serious 


4 

ethical problems for an investment banker who would be 


5 

advising clients to buy one type of security, namely 


6 

Piper common stock, knowing full well that shortly thereafter 


7 

they could wind up with a totally different package of 


8 

securities and a different issuer. 


9 

The second difficulty in doing an underwriting 


10 

of Piper shares was this Philadelphia-Baltimore-Washington 


► 11 

market. A market that is that thin is a terrible 


12 

embarrassment in a sense for an underwriter because there 


13 

as no way that he can sell shares at a price higher than 


14 

they are selling on that market. In other words, if by 


15 

May of 1970, to take an example, the Philadelphia-Baltimore- 


16 

washington Exchange market was $11 for Piper, you could not 


1 17 

very well do an underwriting at 20, 30 or 40. You were 

1 * 


18 

stuck with that market price' pretty much as a ceiling. 


19 

On the other hand, there was no way that that 


20 

market price was a floor. The mere fact that it might have 


21 

been selling at a particular level on the 


22 

Philadelphia-Baltimore-Washington Exchange wlffere 80,000 o^ 


23 

so shares were listed doesn't help you in any sense in 


24 

distributing a block of nearly 700,000 shares. * 


25 

Q Mr. Rosenkranz, you referred# moment ago to press 
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releases. Were you referring, in particular, to the Hay 


8, 1969 press release? 


A I just don't recall the date. If i could look 
at it — 

0 11 ls 329 o£ the appendix on appeal. 

Would you read this (indicating) and if this' 
is what you are referring to point out the language 
(handing.) Read it through, please. 

A Well, in the announcement of the agreement: 

"They said they regarded the agreement as a first 
step in a proposed consolidation of the two companies.- 
Q Continue reading. 

A [Reading:] 

"Under the agreement the Piper family" — 

0 No. Read it to yourself. 

A (Pause.) It goes on to indicate that the Piper 
family would strongly support the merger and would record 
it to all shareholders. * 

MR. RYAN: May he read the language? 

Q The last language you were referring to, please. 

A [Reading:] 

Aw 

, ” Mr - Piper said £ hst in view of Bangor Punta's* 
longstanding policy of maintaining autonomy in the t 

management of its operating companie^and the similarity of 
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2 

operating philosophies between the companies, he and the 


3 

Piper family would strongly support the merger and would 


4 

recommend it to all shareholders." 


5 

Q Did you, in reaching your conclusions and in 


6 

preparing your report, work independently of Bear Sterns 


7 

and Professor Murray? 


8 

A Yes, sir, I did. 


9 

MR. LIMAN: I have no further questions. 


10 

I offer Exhibit 159 for Identification into 


. 11 

Evidence. 


12 

MR. RYAN: We reserve any objections we have to 


13 

the report until after cross-examination, your Honor. 


14 

THE COURT:' All right. 


* 15 

CROSS-EXAMINATION 


16 

BY MR. RYAN: 


17 

Q Mr. Rosenkranz, you say you became a member of 


18 

your firm on February of this year, a partner? 


19 

A Yes. 


20 

Q Prior to that time you were in the corporate 


21 

finance department? 


22 

A Right. 



A. 


23 

Q Were you actively engaged in any of the 


24 

> 

underwriting activities of Oppenheimer? £ 


25 

A I participated in those activities, yes. 
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Q Did you have any other responsibility for deciding 
which securities Oppenheimer would underwrite and which 
sec'rities they would not underwrite? 

A My principal responsibilities were not in the 
underwriting area per se. 

0 Would you characterize your firm, Oppenheimer, 
as one of the major underwriters on Wall Street? 

A No, sir, I would not. 

Q Do you know approximately how many public offerings 
they have underwritten since 1966 as the lead underwriter 
or even on a co-basis with First Boston Corporation? 

A Approximately 10. 

Q Would 8 be closer to it? 

A it is possibly true. 

Q Would you characterize the underwritings that 
you were engaged in as major capital raising efforts or 
were they relatively small.underwritings? 

A They varied in size. I think the? largest might 
have been about^20,000,000 and the smallest maybe^3,000,000. 

Q Prior to your assuming this responsibility for 
Chris-Craft, had you made any investigation into the 

A. 

general aviation field? * 

A No, sir, I had not. ^ 

Q So all your total familiarity with the general 


w 
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aviation business is as a result of your assignment here 
as an expert witness for Chris-Craft? 

A As related specifically to the general aviation 
industry, yes, sir. 

Q All of your learning is incorporated in your report' 

A I would not agree with that, sir. 

Q Other than the excerpt which you have inserted 
from your report from United Trust Company, all the other 
information was information that you gathered, or was 
gathered under your supervision; is that correct? 

A I think that the judgments expressed in this 
report come from a lot of experience in valuing investments, 
in negotiating in behalf of Oppenheimer & Company as a 
principal for investment in various vehicles, including 
acquisitions of large blocks of public companies, and 
control positions of private companies, so that there is 

a lot of experience both as*an economist, as an investment 

* 

banker and as a lawyer, that is, obviously, not contained 
w ithin the pages cf this document. 

Q You characterized the general aviation business 
as being highly cyclical, quite an unusual business? ^ 

A ^es. That's right. 

Q It might require some technical expertise to * 
understand the general aviation busings as distinguished 
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from your general business knowledge? 

A Well, I feel that what we attempted to do is put 
the general aviation business in the context of business 
generally, and we are always looking at companies that 
are, more or less, cyclical, that have higher or lower 
qualities of earnings, higher and lower predictability of 
earnings and growth rates, and I would submit that a broad 
exposure to a variety of industries*, is a better 
preparation for putting this particular situation in context 
than would specific industrial expertise directed at the 
general aviation industry. 

Q You note in your report that your firm, Oppenheimer, 
has some relationship with Chris Craft? 

A That's correct. 

Q Would you describe that relationship for us, please. 

A We have been a financial advisor to Chris-Craft. 

X 

principal function has «ieen in connection with a 

* 

recapitalization of Chris-Craft through an exchange offer 
to its convertible debenture holders. 


THE COURT: I notice you have constantly referred 

to the editorial, we'. What, if any, connection, did you 
have with advising Chris-Craft since June of 1972? 

THE WITNESS: That was my personal responsibli^y, 

sir. 
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THE COURT: So it is "I" rather than "we"; isn't 
that right? 

THE WITNESS: It is "I" in the sense — 

THE COURT: You were not a partner until February 

of 1974 so you could not be "we". 

TV 

THE WITNESS: is "I" in the sense it was 

my responsibility, but the advice represented concensus of 
our firm's judgment as to what we felt was appropriate. 

THE COURT: What corporate financial background 

did you have prior to June of 1972? 

THE WITNESS: I'm sorry? 

[Record read.] 

THE WITNESS: [continuing] Well, from February, 

1969 on I had been at Oppenheimer & Company working on 
various corporate financial activities. 

THE COURT: Under whose supervision? 

THE WITNESS: Ur-der the supervision of the 

* 

partner heading the corporate finance department, who was 
Thomas Seward, and the senior partner of Oppenheimer £> 
Company, Leon Levy. 

THE COURT: Were there any other jjersons in that 


department other than yourself? Juniors? 
THE WITNESS: Yes. 


THE COURT: How many? 
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THE WITNESS: Eight. 

THE COURT: You were one of eight juniors in 
that department? 

THE WITNESS: At that particular point in time — 

When are you talking about? June of 1972? 
the COURT: Prior to June of 1972. 

the witness: I don't recall the exact number 

of people in the department in June of 1972. it was 


approximately eight. 


THE COURT: Was this Chris-Craft 


account assigned 


to you in June of 1972? 


THE WITNESS: It was actually an account, I 


think, that I introduced to the firm, so it 
to me in that sense. 


was assigned 


the COURT: What is the nature of the contract or 

other relationship? 

1 

THE WITNESS: We’'have no contractual relationship 

with Chris-Craft. 

THE COURT: You may proceed. 

BY MR. RYAN: 


Q Were you paid a fee for 


your services in 


Oppenheimf^r? 


A In what connection? 

Q In your connection as a fin.Jhcial advi< 
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A Yes, sir. 


A 


21 ' 


Q Do you happen to recommend to any of your clients, 
Oppenheimer's clients, that they should invest in 
Chris-Craft stock? 

A No, sir. We did not. We would regard, 
incidentally, an investment banking relationship as 
precluding any recommendation of that type. 

THE COURT: You didn't take it on for that 

purpose, did you? 

THE WITNESS: No, but it is an incident of an 

investment banking relationship that you cannot — or at 
least we don't feel that we can, as brokers, recommend the 
securities of investment banking clients. 

BY MR. RYAN: 

Q Mr. Rosenkranz, y<~u read the decision of the 
Court of Appeals? 

A I did. 

Q In this matter? 

A Yes. 

Q Did you read the portion of the decision of the 

Couit of Appeals reads as follows: 

* 

^ The measure of damages should be the reduction 
in the appraisal value of CCI’s Piper holdings attributable 
to B ?C' s taking a majority position arjd reducing CCI to 
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a minority position and thus being able to compel 
a merger at any time." 

A Yes, sir, i did. 

Q Do you recall that language? 

A Yes. 

Q 1 note on Page 21 of your report you state: 

"It should be noted that what is relevant here 
in our judgment, is not the valuation we would have made 
had Piper been subject to a merger appraisal proceeding in 
September of 1 969 , rather it is the price at which we 
believe an arms’ length purchaser would have been willing 
to assume Chris-Craft's position." 

Do you recall that statement? 

A Yes. 

° D ° y ° U COnSi<ier that statement in your report on 
Page 21 to be consistent with the language of the Court of 
Appeals? 

A Yes, sir, I do. I think what the Court of Appeals 
is asking for is our appraisal of the price at which 
Chris-craffs block of Piper could have been sold between 
a willing buyer and a willing seller under ,fco different 

sets of factual assumptions, and that is what this report* 
has given. j 

° That ’ s w hat lour opinion is^ m other words. 
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3 

the appraisal value but it is your opinion as 



4 

to what this block could have been sold for to some 



5 

hypothetical third party under several sets of circumstances, 



c 

is that correct? 



U 

7 

A Could I have that read back? 



8 

[Record read.] 



9 

[continuing] what we have given here is not 



10 

a statutory Pennsylvania appraisal as if gfwere hired 



11 

hy a Pennsylvania court or as experts in a Pennsylvania 



12 

appraisal proceeding to apply their formulas to valuation 



13 

What we have given is our appraisal o, what this bloc* 



14 

would have sold for between a willing buyer and a willing 



15 

seller, not necessarily hypothetical either. 



» 

16 

I think we have been influenced by (AJ The 



i 17 

value in this block that was inherent in Chris-Craft's 



18 

Potential for obtaining control, , B J The potential of 



19 

working out a deal with Bangor Punta on the position of 



20 

strength, and ,« 1 would say. would be the hypothetical 


21 

possiblity of a third party purchaser. 


22 

THE COURT: I win _ 

11 ask the Reporter to read that 



question again. ^ 



23 

* 




1 [Record read.] 

\ 


24 




25 

™ E C0WT! * — answer to that guJtionl 




T 

V 



■■iA 
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THE WITNESS: I think it i c 

K xt ls th e answer I gave. 

the COURT: you may proceed. 

0 In your direct testimony you mentioned as one 

the other characteristics to which you attributed this 

hi9h6r mUU1Ple PiP - — - arrived at your S58 that 
Ptper was a potentiai acquisition candidate. When did 

““ COm ° int ° ^ “ere you here yesterday 

listening to Dr. Murray? 

A Yes, I was. 

° D ° eS thOU<!ht ■«"“ - ^ur report which is 

marked in Evidence? 

A Wo, sir, it does not. It was a factor - 

Let me try to put it in this context: Wh at we 

were tryinq to do.was say what the market wouid have - 

how the market wouid have vaiued this biock as of December 

31. 1968 and carried forward those principies to Auqust 
Of 1969. 

The only relevance, it seems to me, of Dr. Murray's 

suqqestion that there was an appraisal - that there was a 

potential takeover value here or i n rf j 

nere or, indeed, my two other 

suggestions, that Pinf*r'o • 

Piper s earnings perfjrmarfce was 

particularly strong, its mix o, business was particularly 4 

favorable, it simply th , t the market was not * 

irrational at that particular point. *at this didn't 
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represent an abhorafetoti but rather it was something that 

* 

3 

reflected a condition that had obtained pretty much for 


4 

eighteen months prior to that, and a condition which in the 


5 

mind of investors could have had some reasonable basis 


6 

and logic. 


7 

0 I ask you, though, when the thought first came 


8 

into your mind that the factor that Piper was a potential 


9 

acquisition candidate -- 


10 

A Okay. 


. 

That thought came into my mind while I was working 


12 

on this and doing research on it, and it did not come into 


13 

my mind yesterday on hearing Dr. Murray's examination. 


14 

Q You just merely didn't include that in your report 


15 

as not being a material item? 


16 

A I did not regard it as terribly material. 


17 

Q Another sentence you have in your report, I think 


18 

you explained it on direct but I wanted to be sure, on 


19 

Page 10: * 


20 

We do not f -*1 that the New York Stock Exchange 


21 

market price as of August, 1969 could be a sole indication 


22 

of value because that market was then affected as it had 


23 

24 

been since the beginning of the year by the contest for 

V)4,0 (A 

control being wdjod by Chns-Craft and later Bangor Punt*a." 


25 

Your term "value", you are inferring to market 
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value, aren't you? 
the lead sentence. 


It is at the top of the page. 


257 
It is 


A That’s correct. 

Q Did I understand your direct testimony is that 
the market price of Piper securities in August of 1969, 
because of the affect of Bangor Punta, Chris-Craft, and 
probably arbitragers, was not really any indication of 
value? 


That’s not what I meant to say. I think I really 1 


said it best the way it is written here. 

THE COURT: Was the market price in August of 
1969 an indication of value? 

THE WITNESS: Yes. It was an indication of 

value, but not a sole indication of value. It does not, 
for example, tell you where the stock would have sold but 
for the contest for control. On the other hand, it is 
evidence of a marketability of Chris-Craft ’ s plurality 
block, the fact that people, with Bangor Punta in particular, 
were buying large blocks of stock for cash at very high 
prices. 


Q When? 

A Through the period from May through September. 

Q May through September? 

A Or May through August. 


SOUTHERN OISTRICT COURT REPORTERS. U S. COURTHOUSE 




1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


2660 A 

20 pgr Rosenkranz - direct 258 

Q May through August? August 7th? That was the 
close of the exchange offer. Are you referring to the 
100,000 shares that Bangor Punta purchased in August? 

Is tiat included in your opinion? 

A I am referring to the shares that Bangor Punta 
purchased from the Fund of Funds. 

Q The May purchases? 

Yes, as well as I think the purchases that Bangor 
Punta made subsequently that were an indication of the value 

in cash of marginal shares of Piper to a contestant for 
control. 

Q Are you saying that Bangor Punta purchased shares 
of Piper Aircraft after the May purchases through August 7th? 
Is that what your research developed? 

A They purchased 78,600 shares on May 14th, 1969. 

Q They bought another 40,000 shares by the end of 
May 28th, 1969. 

A Right. 

Q A total of 120,000 shares. 

Now, between purchases on May 28th, 1969 and 
August 7th, 1969, did your research develop *hat Bangor 
Punta was^buying securities for cash? 

A No, sir. I'm not sure of the answer. I'm sorry. 

0 Do you think that's a relev^t fact for basing 
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your opinion as to what the possible price or consideration 
that Bangor Punta would have been prepared to pay for 
Piper shares owned by Chris-Craft? 

A I think there is enough evidence of what Bangor 
Punta would have paid in its exchange offer documents, 
its actual cash purchases, and the deal it made with the 
Piper family. 

0 Your answer, then, is no? 

A Let me hear the question again. 

[Record read.) 

A [continuing] What you are referring to is 
open market purchases in the period of June through August 


7th? 


Q Your cash purchases that you referred to earlier 


in your testimony. 

THE COURT: Mr. Rosenkranz, you are in this 

l 

position: You have told 71 c, and you told Mr. Ryan, that 

the cash purchasing that Bangor Punta was d*oing was a 
relevant consideration of the market price in the period 
from May 20th through August 7th. You were then asked, 
were there any such purchases? You say you^don't know. 
Now Mr. Ryan wants to know, would such purchases have * 
been relevant to your thesis? $ 

THE WITNESS: I don't think they would have 
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THE COURT: So you withdraw the notion that 

Bangor Punta's purchases had something to do with the 
market price; is that it? 

THE WITNESS: Bangor Punta was a contestant in 
this fight for control. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 







2663 A 


1 

dhbr 1 Rosenkranz-cross ^61 


t4 am ^ 

THE COURT: Look, there is no use in your going 


3 

off rapidly in another direction. If my question is not 


4 

answerable, I will accept your statement that it is not 


5 

answerable, but don't give me something else I haven't 


6 

asked for. 


7 

I want to find out, are you relying on Bangor 


8 

Punta's purchases for cash or not in your value of $58? 


9 

THE WITNESS: Not specifically its purchases for 


10 

cash. 


11 

THE COURT: Unspecifically are you referring to it; 

1 

12 

specifically or unspecifically in any way? 


13 

THE WITNESS: No, I'm not. 


14 

THE COURT: All right. 


15 

Q As I understood your testimony on your direct 

• 

16 

examination, Mr. Rosenkranz, you testified that in the 


17 

opinion of your firm -- I assume yourself -- that Chris- 


18 

X 

Craft's 41 per cent block approximately 41 per cent block. 


19 

* 

of Piper's securities which it owned on August 7, 1969, and 


20 

at that time Bangor Punta owned approximately 31 per cent 


21 

no* 

of the Piper shares and the balance were A owncd either by 


22 

23 

Chris-Craft or Bangor Punta, would have bee*) readily 

* 

salable at $58 a share; is that correct? 


24 

A Yes,sir. $ 


25 

Q You also testified, I belike, that on or about 
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September 5th, when Chris-Craft owned approximately 42 
per cent of the Piper shares and Bangor Punta owned 
approximately 37 per cent, of the Pippr shares, that again 
Chris-Craft's block would have been readily marketable at 
$58 a share; is that correct? 

A That is correct. 

0 Who you think would have been a possible pur¬ 
chaser of such a block? 

A I would say that the likeliest possible purchaser 
was probably Bangor Punta itself. The block also had value 
because it carried with it the potential that Chris-Craft 
itself could have succeeded in this contest and conceivably 
a third purchaser, any of^conqlomerateurs who were active 
in tne period could have either assumed Chris-Craft's 
position or both positions. 

Q We will take your second assumption, in which you 

X 

say that you assumed that Chris-Craft had a potential for 

* 

acquiring the necessary shares to give it 50 per cent 
plus of Piper Aircraft Corporation. And you arrived at 
your conclusion that Chris-Craft was a possible purchaser. 

Did you consider the situation which exist<XJ at that tii^e 
in that rjjid you examine into Chris-Craft's financial re¬ 
sources available to it? $ 

Yes, I did. > 



A 






f. * 
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° What was the nature of your investigation? 

A I reviewed the published financial information 

that Chris-craft had available for that period of time, 
and I had conversations with the officers of Chris-Craft. 

U That was all? 

A That is right. wait. I also reviewed portions of 
the preceding trial in which evidence was given on the 
availabilityof additional financing. 

0 Are you referring to the trial testimony at the 
trial of this matter by Mr. burn] am and his associate? 

A That is correct. 

U And that entered into your calculations. 

Did you ever inquire or discuss with the Chris- 
Craft executives as to whether there was any default under 
any existing loan agreement-, outstanding which prevented 
Chris-craft at that point from either borrowing any money 

or paying any consideration for additional securities without 
the consent of the lenders? 

A I believe that there was such conditions, but 
it was my judgment that Chris-Craft had spent 538 million 
in casn on its acquisition program, , 


i , at a 

* 


time when Danger Punta had issued subordinated debt, with 
very, very long periods of maturity, warrants‘"common stick 
Cnris-Craft's position was so dangers, because of the 
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enormous amount of cash that it had invested, that it had 
to, in a sense, that its lenders would not have allowed 
it, I don't believe, to wind up in this position; that 
they would have come up with the extra money necessary 

under whatever terms that would have enabled Chris-Craft 

frevoul 

to - bo availabl e here. 

THE COURT: Did you ever inquire as to why they 
stopped buying, if that was the compulsive effectof their 
position? 

THE WITNESS: I did inquire and my understanding 

is that they stopped buying because they felt they were 
defeated. Thatonce the diares , which are at issue here 
had been acquired by — 

THE COURT: You mean to say that they couldn't for] 

cash put out an offer that would have gotten them the 8 
per cent? 

THE WITNESS: Not once it was 45-41, no. They 

* 

felt they were beaten and I think they were beaten. 

THE COURT: Is there anything that would have 
stopped them from bidding for the 8 per cent if the other 
fellow had 49? 

♦ 

THE WITNESS: The prospect of defe.at’ that. it 

was just throwing good money after bad. $ 

THE COURT: You mean throwing goodmoney after 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 




2667 A 


dhbr 



Rosenkranz-cross 


bad if they could get the 8 per cent? 

THE WITNESS: No, the extreme unlikelihood that give] 

45 

a 4*r per cent to 41 per cent position that Chris-Craft 
I could have prevailed when it would have had to — when the 

other side only had 4 or 5 per cent to go, it just has an 
enormous — 

THE COURT: You mean to say that the holders of 
the 8 per cent wouldn't have sold to Chris-Craft if they 
had come along with a cash offer of a lot of money? 

THE WITNESS: If Hangor Punta only had to buy 

approximately half as much as Chris-Craft, at that particular 
point, it would have always been able to outbid Chris-Craft. 
Chris-Craft was beaten at that particular point in time, that 
is why I don't think it went forward. 

THE COURT: Go ahead, Mr. Ryan. 

Q In reaching your conclusion, did you make any 

Ik 

investigation into the cas!*: resources of Bangor Punta in 
August? * 

A Yes, sir, I did. 

0 What did you find from your investigation as to 
what amounts of cash it had available to into the market- 
place to buy securities? * 

's 

i don't recall the exact number, but I think it 
was something in excels of §12 milli^p. 
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Q How did you arrive at the $12 million? 

A I don't recall in detail, but it was obvious to 

me that Bangor Punta did have substantial resources that 
they could bring to bear on this. 

Q In May of 1969 Bangor Punta bought 120 shares at an 
average price of about 30, which was about 9 million odd 
dollars, correct? And we are now in September 5th, we 
have just purchased another 100,000 shares at an average 
price of 78, giving us another $8 million. There's 17 
million right there which you have to consider that we would 
have because we wouldn't have spent it, correct? 

A Right. 

Q So perhaps it was more? 

A Yes. 

Q Did you ever consider the fact that we had a 

management of Piper that were supporting Bangor Punta's 

X 

attempt? 

* 

A Yes, sir, I did consider that. 

Q Do you think that was a factor we had and an 
advantage we had over Chris-Craft? 

A Yes, I do. A. 

4 

Q ^And that was a factor which existed at 42-37 and 
41~31; is that correct? ^ 

A Yes. '» 
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Q That's quite a leg up, isn't it? 


A I think -- look, I think that Bangor Punt.a was 
certainly a viable contestant for control at that 
particular point, and the reason that I didn't want to give 
a premium to Chris-Craft over this $58 market level was 
because there was obviously some uncertainty as to who the 
ultimate victor was going to be. Chris-Craft, in my 
judgment, had a very strong probability of winning; on the 
other hand, I am equally certain that there was some 
possibility that they might not win. 

THE COURT: Isn't that exactly what the situation 
was it 45-41? 

THE WITNESS: No, I think by that point it was 


over. 


THE COURT: There was no possibility at that point? 
THE WITNESS: Well, Chris-Craft certainly — the 


people — 

THE COURT: I am askinq, there was no possibility 
of Chris Craft winning after it was 45-41; is that it? 

A I don't think so, no. 

THE COURT: All riv»ht. ^ 

* 

0 ^ Well, just proceed on. You make another statement, 

indicated earlier in your testimony that, one of the alter¬ 
natives was that Bangor Punta might purchase Chris-Craft's 
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Yes . 


Q Is that correct? Then you have a statement 
in your report on page 13 which reads : 

"If Bangor Punta itself wanted to gain majority 
control, it would have had to deal with Chris-Craft." 

Why? 

A Because Chris-Craft. on those assumptions would have 

had a 41 per cent plurality. It would have been by far 
the largest block, or at least by a margin of 10 percentage 
points, and just as Chris-Craft could not have expected to 
win or at least could not have had any confidence of win¬ 
ning, given this 45 per cent to 41 position, so Bangor 
Punta, given a 31 per cent to 41 per cent position, could 

have had no confidence of winning. 

I think that the memorandum that was introduced 

X 

yesterday, which was Bangor: Punta's own statement of 

* 

plans regarding this acquisition, bears this out, where 
say they don't want to commit any cash to the situ 
ation unless they're confident of getting over 51 per cent, 
and I don't think that that is a confidence^that they would 
nave possibly been able to have, given a 41 per cent to 
31 per cent situation vis-a—vis Chris-Craft. In oth«£r 
words, if they wanted control, they upuld have had to deal 
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with Chris-Craft. 

THE COURT: On your theory, why wasn't the fight 
all over so far as Uangor Punta war concerned when it was 
31? That was a nice big —— 

MR. LIMAN: When was that, your Honor? 

THE WITNESS: There wasno such point in time. 

Tnat is a hypothetical that assumes that Bangor Punta didn't 

acquire shares which it in fact acquired and I understand 
illegally. 

THE COURT: Was there ever a time when Chris- 
t-^aft was out ahead in the fight? 

THE WITNESS: I don't think so. I think the most 
Chris-Craft ever had was about 33 at the end of its cash 
purchases, and Bangor at that point made its deal with the 
Piper family, and so at that particular point they were 
even. Chris-Craft was never in fact ahead. 

MR. LIMAN: For.your Honor’s information, it was 

33-31. * 

HIE COURT: Please, don't interrupt the cross 
examination. 

MR. LIMAN: I apologize, your llor^r. 

4 

^ THE COURT: I agree with what the witness says. 

0 You also testified at 42-37 that Bancor Punta* 
would also have had to deal. is yoy testimony the same? 
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A Yes, sir, it is. 


3 

u Would still have to deal with Chris-Craft in order 

• 

4 

to get control? 


5 

A Yes,sir. 


6 

Q Yet how many shares was still available in the 


7 

public market at that time? Fiqure 42 and 37 equals 79 


8 

per cent, leaving 21 per cent of the shares still avail¬ 


9 

10 

able; isn't that correct? 

A Right. With Chris-Craft -- 


11 

12 

Q All we would need would be 13 plus per cent, 

right? 


13 

A You would have made it two-thirds Chris-Craft where 


14 

it needed one-third. I think at that particular point 


15 

you would have been regarded — I think liangor would have 


16 

regarded itself at the sort of disadvantage that it would 


17 

either have to resign itself to defeat or come to some 


18 

X 

terms with Chris-Craft. 


19 

* 

Now, your third alternative was the conglomerateur, 


20 

referring, I assume, Id somebody like Mr. or Mr. Bludhori 

l. 

21 

22 

Xs 

©i* that? is that what you are referring to? 



A Well, it could be those type of companies or any 

fr 

23 

♦ 

company for v/hom Piper is a valid industrial fit. Grumman, 


24 

for example, was at least at one stage in the game * 


25 

interested in this. r think not oni^ conglomerateurs , but 
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other companies in related industries. 

Q It is your opinion that such a third party would 
have paid $58 per share for Chris-Craft's Piper block on 
August 7th or September 5th; is that correct? 

A If not a premium, yes. 

U If not a premium. 

What would be your estimate, as an expert in these 
situations, as to their chances of sucess against Bangor 
Punta in the circumstances which existed in the hypothetical 
questions? We had 41-31, 42-37. 

A I’m not sure I could qive you a guantative answer 
to that but I would say that they would have a high probabil¬ 
ity of success. 

Q Do you think that those conglonerateurs or third 
parties, we will call them, would have to assume that they 
may have to spend more than $58 a share in order to get the 
necessary 8 or 9 per cent c.f Piper shares? 

A Yes, they would have had to make that assumption. 

0 So they start out with an investment of buying 
Chris-Craft's block of 42 or 41 per cent, approximately 
a $41 million investment. in addition, the*, would be 
having t.o^ face having to buy somewhere about 120 ,000 more 

Piper shares in a hotly contested market; is that cor- * 
rect? 
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A That is correct. In other words, that their 
position would be very closely analogous to what Bangor 

Punta in fact did in making its deal with the Pipers in the 

Vac-c 

of Chris-Craft's position, 
y In other words, it had to be prepared to offer 
somewhere about $80 plus a share in order to beat what we 
said the minimum is; is that correct? 

A That is correct.. 

Q So they're looking at another $12 million; is that 
correct? 

A That is correct. 

y And this 52 mi]lion or so dollar investment is 
going to be made by a third party to enter into this dog 
fight against Bangor Punta? 

A With a commanding lead. 

y With a commanding lead of 42-37 or 41-31, because 
1 . 

your opinion is the same ir.- both circumstances? 

* 

A Yes, that is right. 

0 And there is no question in your mind that it is 
your opinion, and you are going to stick to that opinion? 

A Yes,sir. 


Q Just quickly we will go through. 

I notice on pages 15 and 16 of your report, w^en you 
discuss the ramifications of the control position, you say 
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2 

1 

1 

there are many ramifications of the control position, one 


3 

4 

is the right to management and set policy, and that 

is critical in a business as cyclical as P iper 's #/| your first 


5 

consideration? 


6 

A Yes, that is right. 


7 

0 Would that be a consideration which would have any 


8 

interest to a public investor who was buyinq a hundred 


9 

shares? 


10 

^ I am not sure 1 understand the question. 


11 

U Well — 

MR. LIMAN: Why don't you read the question back? 


1 

12 


13 

THE COURT: Would a hundred share stockholder be 


14 

affected by that consideration? 


15 

A The hundred share stockholder is not particularly 


16 

affected by — I mean, he obviously doesn't have the right 


17 

W\\ 

to set policy, but -h+y interest is, is there an identity of 


18 

interest between lfimself and the people who are setting 


19 

po1 1 cy ? * 


20 

0 Aren't the considerations the first, second and 


21 

tiiird which you list on page 15? Aren't they 


22 

applicable only to someone who is seeking to control the 

A. 


23 

business? 


24 

A Oh, yes. * 


25 

y it is not applicable to the public investor as 

r 


,1 
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such; he is not interested in controlling the dividend 
policy, he has nothin*; to do tin? dividend policy? 


A No, these are cons iderat. ions that apply to a 

control position or block that carries with it the potential 
for control. 


U You also make the obnerv.it ion on page 1G reqard- 
inq the 4 th consideration, that, ir;, the fact that a minority 
shareholder can bn merqcd out at. any particular time, and you] 
state there that "Bangor I'unta was in a position to force a 
merger at the bottom of one of Piper's business cycles and 
could offer a miscellaneous package securities chosen 
for its own advantage", correct? 

A That is right. 

bo you think that Mangor I’unta v/ould select the 
bottom of a Piper business cycle to effect a merger? 

A r think any investor would regard that as a 
serious risk and I think i.k is very possible that they would 
have selected such a time. * 


<■> bo you think that perhans the appraisal 
proceedings, which are available, to an«+* investor under 
Pennsylvania law, might ameliorate such an influence upon 


an appraisal award, being at the bottom of a particular 


cycle? 




They might tend to ameliorate it but businesses 
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are valued lower at cyclical bottoms. If you choose the 

bottom of the cycle, you are going to have lower earnings 

to report, you are going to have a less favorable trend of 

earnings, to the extent that the Philadelphia-Ualitmore- 

Washington market is taken into account, you will 

undoubtedly have a lower market price. 

So the factors that get plugged into a statutory 
appraisal tend to work * 4 . adversely at cyclical lows. 

0 Then you also state here that "Bangor Punta could 
idier a miscellaneous package of securities chosen for its 
own advantage." 

Well, now, assume that it was merging Chris- 

YdcVwt 

Craft. Could it orfcr a of securities to Chris- 

Craft and force it to accept that package? 

A Well, it could put Chris-Craft in the position 
of either accepting the package or taking statutory appraisal 
Q In other*' words, that in effect Chris-Craft 
would have the option of receiving its valiib of its 41 per cen 
interest in cash; is that correct? 

A The Pennsylvania statutory appraisal value, yes. 

U And do you think in your opinion that a 

A. 

Bangor Punta would have put itself in the position where* 

* 

it wouldhave to pay 41 per cent interest, pay for the 4^ 
per cent interest of Chris-Craft in cash? 


/ 
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A Well, I think it would have preferred to work out 

an accommodation, hut it had an enormously stronq bargain¬ 
ing position. 

(j Do you think that it would have is the question? 

I am askinq your opinion. 

A Yes, I think it would have?. 

(J You make another point, in your report, Mr. 

Uosenkranz -- I am tryinq to find tlu paqr here — on 
paqe 17. You say that "A responsible underwriter," that is 
the last sentence of the first full paraqraph, "A respon¬ 
sible underwriter would, in our view, have had serious 
reservations about managing a distribution threatened by 
merger at any time." 

Do you see that? 

A Yes, sir. 

n What do you base this reservation on? 

A The reservation js that frhe und ^ wnLi l L i mb thetre 
is no identity of interest between liangor Vunt.a and the 
purciiasers of Piper's stock on this hypothetical underwriter 
i-nq distribution. In fact, there's a complete conflict of 

interest because Bangor Punta will want at some point to 

4 

merge out that minority on terms that make sense for 

* 

Bangor Punta. And that has to give an underwriter ? 
extreme reservations and pause, since he is selling Piper 
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shares of common stock and recommending the acquisition of 
those to his clients, whereas those clients can at some 
period down the road wind up with Bangor Punta's securities 
that may not be common stock, that may have very difficult 
characteristics and are obviously securities in a very, very 
different issuer. 

Q Are you familiar with the offering by United 
Brands of its portion of its interest in Baskin Robbins 
Ice Cream Company? 

A Yes, sir, I am. 

Q Your firm was a member of that syndicate? 

A Yes, sir. 

Q Do you recall that a minority interest, approx¬ 
imately 17 per cent, was sold publicly? 

A Yes, sir. 

U Do you recall whether anything occurred to that 

X 

Baskin & Robbins investment which was held by the public? 

A There was subsequently a cash tender offer in¬ 
volving that partiuclar situation. 

Q And it merged back into United Brand; is that cor¬ 


rect? 


A No, it was not. 

Q Excuse me. 


It was not merged back intcyUnited Brands. It 
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was purchased by a British group. And I think that there 
was essentially a complete identity of interest in these 
cases between the public who owned, let us say, a 15 per cent 
minority, or whatever, and the 85 per cent majority holder 
to get the best possible price when the company was merged. 

Here there is i complete conflict of interest 
where Bangor Punta wants these people to get the lowest 
possible price because it is the purchaser, it is not a 
seller. 

Q And you base this, your concern about the threat¬ 
ened merger, as I note on page 7, you said "We have reviewed 
press releases and other materials relative to Bangor Punta's 
intention to merge." 

Now, you cited, as one example, the present release 
which was issued on May 7; is that correct? 

A Yes, sir. 

Q What are 1, the other releases which you referred to? 
Excuse me. May 8th. * 

A I am sorry, I just don't recall the dates of the 
other statements. 

Q Well, do you have them in any portfolio with you, 

We * 

in your records h erge in the courtroom? 

\ 

A No, sir, I don't. . 


Q Well, after you get off the stand, is it possible 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY CUARE NEW YORK N.Y. -fcO 7 45*0 


1 


2681 A 



dhbr 


Rosenkranz-cross 


for you to go back to your office or to your files and 
produce all the press releases you have which state that 
Bangor Punta intends or threatens to merge Piper Aircraft 
into Bangor Punta and give them to Mr. Liman so he can 
produce them here for his Honor? 

n Sure, I will be happy to do that. 

Q You also refer to other materials in your note 


A Right. 

0 What other materials are you referring to? 

A I was familiar with an agreement between Bangor 

Punta and I belive the Equitable Life Assurance Society that 

provided financing to Bangor Punta for -- in connection 
with tne Piper acquisition, and that those financing 
arrangements contemplated that ultimate 1^there would have 
to be a merger. 

X 

Q Do you have a copy of that agreement which you 

* 

have referred to with you in the courtroom today? 

A No, sir. 

U Do you have a copy of that agreement in your files? 

A I don't believe so. I think my knowledge of t^at i: 
through testimony in this proceeding, the prior proceeding in 
this case. ^ 

0 You mean voi. actually saw tjho agreement, read the 
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agreement yourself? 

A No, I am saying that I didn't actually see or read 
the agreement? I don't believe. I think it was described 
in testimony. But I must say my recollection on this is 
imprecise. 

Q Well, what other materials did you have that you 
referred to in note 16? 

A No, what I am referring to is the liquitable 
agreement and the press relase and Bangor Punta's exchange 
offer. 

Q Are you referring to the prospectus? 

A Yes. 

Q I show you Exhibit 25, which was marked in 

evidence, and direct your attention to page 5 of the prospect 
us. Is that what you are referring to? 

A Yes, that is right. 

U All right. So now we have the May 8th press 
release, wehave the press releases which yefa have back in 

your office files which you are going to produce through 

leaue 

Mr. Liman, after you lu f t the stand, you have your knowledge 
of an agreement with Equitable which you gleaned apparently 
from some transcript somewhere, and you have the reference 
in Exhibit 25. * 

A That is right. 

t 
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